
 
 
 

EXHIBIT “1” 
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Havana Docks Corporation's
Presentation on Court’s Topic 1

1
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A Title III action is an action 
“brought on a claim to the confiscated property”

• Title III requires a plaintiff to show ownership of a claim to confiscated 
property:

– Actions under Title III are “actions brought ‘on a claim to the confiscated 
property’ against traffickers in the property.” 
Glen v. Club Med, 450 F.3d 1251, 1255 (11th Cir. 2006)

– “The Helms Burton Act refers to the property interest that former owners of 
confiscated property now have as ownership of ‘a claim to such property.’” Id.

– [O]btaining a claim certified by the FCSC allows the victim of such a 
confiscation to memorialize the value of the property interest lost and to put 
other actors on notice of the victim's outstanding right to compensation based 
on the now-extinguished property interest taken.
Havana Docks Corp. v. MSC Cruises SA Co., 455 F. Supp. 3d 1355, 1368 (S.D. Fla. 
2020)

2

Case 1:19-cv-21724-BB   Document 445-1   Entered on FLSD Docket 01/14/2022   Page 3 of 38



FCSC’s Findings on 
Havana Docks’ Property Ownership Interests

3
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FCSC’s Itemization of
HDC’s Property Ownership Interests

(CCO ECF No. 73-8 / MSC ECF No. 41-8 / NCL ECF No. 43-8 / RCL ECF No 31-8) 
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FCSC’s Final Certification of Loss

(CCO ECF No. 73-8 / MSC ECF No. 41-8 / NCL ECF No. 43-8 / RCL ECF No 31-8) 
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6

Does section 6083(a)(1) preclude the Court from looking 
beyond the Certified Claim to determine 

Havana Docks’ ownership interests?

Yes:
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United States v. Hernandez, 
864 F.3d 1292 (11th Cir. 2017)

“The very concept of a conclusive proof entails not only that 
no detail or corroboration is needed, but also that any 
contrary evidence is futile.” 
Hernandez, 864 F.3d at 1300.

• Statute at issue in Hernandez:   “The response of a foreign nation to a claim 
of registry . . .  is proved conclusively by certification of the Secretary of 
State or the Secretary’s designee.” 46 U.S.C. § 70502(d)(2) (MDLEA)

– “The statute plainly states that certification conclusively proves the foreign 
country’s response. . . . MDLEA statelessness does not turn on actual 
statelessness, but rather on the response of the foreign government.  Arguing 
actual registry against the certification therefore misses the mark.” Hernandez, 
864 F.3d at 1299.

7
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Title III’s conclusive-proof provision accords 
with the International Claims Settlement Act

• Through ICSA, Congress created the Cuba claims program.  
22 U.S.C. § 1643, et seq.

• Congress established the FCSC as an agency within DOJ.
22 U.S.C. § 1622a

• ICSA precludes judicial review of the FCSC’s findings:

8
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International Claims Settlement Act bars 
judicial review of the FCSC’s findings

• “In our opinion the district court was correct in concluding that this unambiguous 
statutory language left it without jurisdiction to review the Commission's 
decision.”

Zutich v. Gillilland, 254 F.2d 464, 465 (6th Cir. 1958).

• “The Act prohibits judicial review of adjudications of claims made by the 
Commission. . . . Accordingly, the court lacks subject matter jurisdiction to review 
the Commission's adjudications of claims pursuant to 22 U.S.C. § 1641b(4).”

Avramova v. United States, 354 F. Supp. 420, 422 (S.D.N.Y. 1973)

• “Errors in the result reached, or errors in the admission of evidence or in the 
making of a legal ruling— assuming such errors to have been made— are not 
grounds for judicial intervention in the face of the congressional fiat that the 
Commission’s determinations shall be free of judicial review. Plaintiff is barred by 
the statutory prohibition.”

De Vegvar v. Gillilland, 228 F.2d 640, 642 (D.C. Cir. 1955).
9
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Title III does not violate Defendants’ due process rights

• Defendants’ affirmative defense alleges:

– “Plaintiff ’s claim is barred in whole or in part by the Fifth Amendment’s 
Due Process Clause . . . to the extent Plaintiff seeks to use findings from 
the Foreign Claims Settlement Commission against [Defendant] because 
[Defendant] had no opportunity to be heard before the Commission.”

(CCO D.E. 160, at 18; MSC D.E. 115, at 16 & D.E. 133, at 15; NCL D.E. 107, at 18; RCL D.E. 
59, at 6)

• Defendants’ due process rights did not attach when the Commission made 
its findings in 1971.

• Commission did not adjudicate Defendants’ property interests or 
Defendants’ liability.
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Title III does not violate Defendants’ due process rights

• Defendants had notice of the duly enacted law (Title III) and the Certified 
Claim before Defendants began using the Havana Port Terminal:

– Despite the absence of any lawsuits being filed pursuant to Title III since its 
enactment, MSC was on notice of Title III's existence from the time it became 
law in 1996, and it had an obligation to familiarize itself with the mandates of 
Title III, especially once it began operating in Cuba. 

Havana Docks Corp. v. MSC Cruises SA Co., 484 F. Supp. 3d 1177, 1201 (S.D. Fla. 
2020)

– “[A] legislature generally provides constitutionally adequate process simply by 
enacting the statute, publishing it, and, to the extent the statute regulates 
private conduct, affording those within the statute's reach a reasonable 
opportunity both to familiarize themselves with the general requirements 
imposed and to comply with those requirements.”
United States v. Locke, 471 U.S. 84, 108 (1985)

• Title III requires proof of ownership of the certified claim
11
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12

Defendants Do Not Dispute the Cuban Government 
Confiscated All Assets of HDC after Jan. 1, 1959

(CCO, ECF No. 73-6; MSC, ECF No. 41-6; Royal, ECF No. 31-6; NCL, ECF No. 43-6), at 3)
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Defendants Do Not Dispute the Cuban Government 
Confiscated All Assets of HDC after Jan. 1, 1959

Q. Okay. I believe you said before that the concession was an asset of the 
Havana Docks Corporation; correct?
A. Yes.
Q. Okay. And you agree that the Cuban Government confiscated all of the 
assets of the Havana Docks Corporation; correct?
A. The Cuban Government passed a law confiscating all the assets of American 
companies in Cuba. It have a long list of American companies.

* * *
A. Okay.  Among those companies is Havana Docks.
Q. Okay.
A. However, this happened in -- and that’s why I mention the two dates before. 
This happened on October 24, 1960, and then -- but Havana Docks kept 
operating the concession because the actual taking of the Cuban Government 
-- I mean, taking over the premises happened later in November.

(Diaz Dep. 44:8-45:5)

13
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Undisputed Facts Before the Court

• Havana Docks owns the Certified Claim. 
– Defs.’ Resp to Pl.’s Facts ¶ 40-42 (CCO D.E. 367; MSC D.E. 252; Royal D.E. 176; NCL D.E. 280)

• Havana Docks obtained the Certified Claim before March 1, 1996.
– Defs.’ Resp to Pl.’s Facts ¶ 34, 40 (CCO D.E. 367; MSC D.E. 252; Royal D.E. 176; NCL D.E. 280)

• The Cuban Government confiscated all assets of Havana Docks in Cuba after 
January 1, 1959.

– Defs.’ Resp to Pl.’s Facts ¶ 27-28, 30-31 (CCO D.E. 367; MSC D.E. 252; Royal D.E. 176; NCL D.E. 
280)

– Diaz Dep. 41:6-8:  “For sure the assets of Havana Docks were confiscated – were nationalized 
by the Cuban Government.”

• In 1971, the FCSC certified that Havana Docks owned a concession to 
operate the Havana Port Terminal and the real estate at the Havana Port 
Terminal, including land and piers, at time of confiscation.

– Defs.’ Resp to Pl.’s Facts ¶ 32, 34, 35 (CCO D.E. 367; MSC D.E. 252; Royal D.E. 176; NCL D.E. 
280)
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Defendants’ claims of fraud on the FCSC 
as an avoidance of liability are improper

• ICSA’s forfeiture provision (22 U.S.C § 1623(e)) provides that any person 
who commits any act proscribed by 18 U.S.C. § 1001 forfeits his right to 
the claim: 

• Defendants have never raised this statute as an affirmative defense, nor 
otherwise pled that the FCSC award was procured by fraud.

15
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Defendants’ claims of fraud are baseless

• To forfeit the FCSC award under §1623(e), Defendants must show 
misrepresentation that would rise to the level of a violation of 18 U.S.C. 
1001:

16
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No Evidence of 
Knowing or Willful Misrepresentation

• Defendants primarily point to 3 pieces of evidence to show 
fraud/intentional misrepresentation:
1. 2018 email from Robert MacArthur 
2. Claim Form 666 submitted to FCSC
3. Information Questionnaire submitted to FCSC

• These documents do not evidence fraud or intentional misrepresentation:
– Mr. MacArthur has no personal knowledge and is not a shareholder on 

the company’s shareholder registry
– Forms submitted to FCSC are consistent with the Concession 

Decrees and Havana Docks’ contemporaneous (and audited) financial 
records.

17
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September 2018 Email from Robert MacArthur

18Defs.’ Omnibus Ex. 2 (HDC15214-215)
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Mickael Behn’s response to Robert MacArthur

19Defs.’ Omnibus Ex. 2 (HDC15214)
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Deposition Testimony of Robert MacArthur - April 8, 2021

MacArthur Dep. 56:2-21 (Pl.s’ Omnibus Opp. Ex. 10 (CCO D.E. 365-10)) 20
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Claim Form 666 submitted to FCSC

21
Defs.’ Omnibus Ex. 4 (CCO D.E. 334-3)
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Information Questionnaire submitted to FCSC

22Defs.’ Omnibus Ex. 3 (CCO D.E. 334-2)
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The Concession Decrees Support 
the Certified Claim’s Findings

(Exhibit A to Defendants’ Omnibus Motion to Exclude Plaintiff ’s Experts) 
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The Concession granted authorization
to construct the Havana Port Terminal

(Defs.’ Omnibus Ex. 1-2 (CCO D.E. 331-3))

Case 1:19-cv-21724-BB   Document 445-1   Entered on FLSD Docket 01/14/2022   Page 25 of 38



25

The Concession granted authorization to establish 
works and buildings on public land for private use

(Defs.’ Omnibus Ex. 1-2 (CCO D.E. 331-3))
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The Concession included a cession 
of public land to the concessionaire

(Defs.’ Omnibus Ex. 1-4 (CCO D.E. 331-5))
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Cuban law authorized the Cuban Government 
to cede land in the public domain 
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Under Decree Condition No. 4, the State assigned the 
existing real estate and public land to the concessionaire

(Exhibit A to Defendants’ Omnibus Motion to Exclude Plaintiff ’s Experts) 
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Decree No. 467, Condition No. 7 recognized 
expropriation was required to retake the works

(Exhibit A to Defendants’ Omnibus Motion to Exclude Plaintiff ’s Experts) 
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Decree No. 467, Condition No. 31 provides ownership 
rights are held exclusively by concessionaire

(Exhibit A to Defendants’ Omnibus Motion to Exclude Plaintiff ’s Experts) 
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Decree No. 467, Condition 14 allows concessionaire 
to choose means of execution of the works

31
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Undisputed Contemporaneous Records 
Support the FCSC’s Findings

Plaintiff ’s Evidence Defendants’ Counter-Evidence

Havana Docks and its predecessor, Port 
of Havana Docks Company, constructed 
the piers and buildings at the Havana 
Port Terminal.

Evidence: 
• Port of Havana Docks Meeting 

Minutes (Pl.’s Ex. 21)
• HDC Meeting Minutes re acquisition 

and authorizing contracts for the 
construction (Pl.’s Exs. 31, 15, 19)

• Indentures to fund the construction 
of the piers (Pl.’s Exs. 14, 25)

• United Fruit Co. lease documents   
(Pl.’s Exs. 13, 12)

• Decree Nos. 1022 and 1944

No contrary factual evidence presented.
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Undisputed Contemporaneous Records 
Support the FCSC’s Findings

Plaintiff ’s Evidence Defendants’ Counter-Evidence

Port of Havana Docks Company 
transferred all assets to HDC, including 
“land buildings piers wharves docks.”

Evidence:
• Port of Havana Docks Company 

Meeting Minutes (Pl.’s Exs. 21, 24)
• Havana Docks Meeting Minutes (Pl.’s 

Ex. 31)
• Pre-confiscation financial reports   

(Pl.’s Ex. 35, 36) 
• Decree No. 2424

No contrary factual evidence presented.
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Undisputed Contemporaneous Records 
Support the FCSC’s Findings

Plaintiff ’s Evidence Defendants’ Counter-Evidence

Havana Docks and its predecessor, Port 
of Havana Docks Company, mortgaged 
the real estate at the Havana Port 
Terminal and publicly recorded the 
mortgage in Havana.

Evidence:
• The National City Bank of New York 

Indenture (Pl.’s Ex. 18)
• Registration of indenture (Pl.’s Ex. 55)

No contrary factual evidence presented
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Undisputed Contemporaneous Records 
Support the FCSC’s Findings

Plaintiff ’s Evidence Defendants’ Counter-Evidence

Havana Docks and its predecessor, Port 
of Havana Docks Company, leased the 
Machina pier (and the soon-to-be-built 
Santa Clara pier) to United Fruit 
Company.

Evidence:
• United Fruit lease documents        

(Pl.’s Ex. 13, 12)
• Financial reports identify income from 

operation and lease of the piers  (Pl.’s 
Ex. 36.)

No contrary factual evidence presented.
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Undisputed Contemporaneous Records 
Support the FCSC’s Findings

Plaintiff ’s Evidence Defendants’ Counter-Evidence

Havana Docks’ pre-confiscation balance 
sheets identify the “Concession, Piers, 
Equipment, Etc.” as assets of the 
company.

(Pl.’s Ex. 36)

No contrary factual evidence presented.
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Undisputed Contemporaneous Records 
Support the FCSC’s Findings

Plaintiff ’s Evidence Defendant’s Response/
Counter-Evidence

Havana Docks’ financial records show 
revenue generated from passenger 
operations.

(Pl.’s Ex. 35)

No contrary factual evidence presented.
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