
UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF FLORIDA 
 

HAVANA DOCKS CORPORATION,    Case No. 19-cv-21724 

    BLOOM/McAliley 
 Plaintiff, 
 

v. 

 

CARNIVAL CORPORATION, 
 

 Defendant. 

__________________________________/ 
 

NOTICE OF FILING CARNIVAL CORPORATION’S 

INDIVIDUAL SUMMARY JUDGMENT MOTION PRESENTATION 

Defendant CARNIVAL CORPORATION, by and through its undersigned counsel, hereby 

files this Notice of Filing Carnival Corporation’s Individual Summary Judgment Motion 

Presentation pursuant to the Court’s instructions.  On January 18, 2022, the Court heard argument 

on the Parties’ individual summary judgment motions related to Carnival.  Following the Parties’ 

presentations, the Court instructed that the Parties file their respective presentations on the docket 

for the Court’s review.  Based on the foregoing, Carnival files the attached presentation. 

Dated:  January 19, 2022         Respectfully submitted, 
 

Pedro A. Freyre 

AKERMAN LLP 

(Florida Bar No. 192140) 

98 SE 7th St., Suite 1100 

Miami, Florida 33131 

Telephone: (305) 374-5600 

Pedro.freyre@akerman.com 
 

George J. Fowler, III 

(Pro Hac Vice) 

Luis Llamas 

(Florida Bar No. 89822) 

JONES WALKER LLP 

201 St. Charles Ave. 

New Orleans, LA 70170 

Telephone: (504) 582-8752 

gfolwer@joneswalker.com 

llamas@joneswalker.com 

By:  /s/ Stuart H. Singer   

Stuart H. Singer  

(Florida Bar No. 377325)  

Meredith Schultz 

(Florida Bar No. 29536) 

Pascual A. Oliu 

(Florida Bar No. 107737) 

Corey P. Gray 

(Florida Bar No. 0115473)  

BOIES SCHILLER FLEXNER LLP 

401 East Las Olas Boulevard, Suite 1200 

Fort Lauderdale, Florida 33301 

Telephone: (954) 356-0011 

ssinger@bsfllp.com 

mschultz@bsllp.com 

poliu@bsfllp.com 

cgray@bsfllp.com 

 

Attorneys for Carnival Corporation 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on January 19, 2022, the foregoing was filed with the Clerk of 

Court using CM/ECF, which will serve a Notice of Electronic Filing on all counsel of record. 

 

 

By: /s/ Stuart H. Singer  

 Stuart H. Singer 
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Hearing on Continued to January 18, 2022
2:00 p.m.

CARNIVAL’S MOTION FOR SUMMARY JUDGMENT

1
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Carnival’s Specific License Application
Exhibit 18 to Carnival’s Individual SUMF, ECF No. 326 
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OFAC Awards Carnival a Specific License
Exhibit 23 to Carnival’s Individual SUMF, ECF No. 326

3

Case 1:19-cv-21724-BB   Document 447-1   Entered on FLSD Docket 01/19/2022   Page 3 of 48



Carnival's Specific BIS License
Exhibit 22 to Carnival’s Individual SUMF, ECF No. 326
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Excursions Submitted to OFAC & Offered to Passengers

5
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Walking Tour of Old Havana
Description Submitted to OFAC

6
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Walking Tour of Old Havana
Excursion Offered

7
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Concert and Interaction with Choir Members after Performance
Description Submitted to OFAC

8
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Concert and Interaction with Choir Members after Performance
Excursion Offered
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Explore Rural Cuban Life and Community with Local Guides
Description Submitted to OFAC

10

Case 1:19-cv-21724-BB   Document 447-1   Entered on FLSD Docket 01/19/2022   Page 10 of 48



Explore Rural Cuban Life and Community with Local Guides
Excursion Offered
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Explore Cuban Art and Artists by taking a “Community Workshop”
Description Submitted to OFAC
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Explore Cuban Art and Artists by taking a “Community Workshop”
Excursion Offered
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Explore Hemmingway’s Fishing Village of Cojimar
Description Submitted to OFAC
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Explore Hemmingway’s Fishing Village of Cojimar
Excursion Offered
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People-to-People Regulation
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Havana Club Holding, S.A. v. Galleon S.A.
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By Law, OFAC Has Discretion To Issue
Licenses And Regulate Foreign Travel

• “Given that the CACR are an instrument of foreign policy, 
OFAC’s issuance of or failure to revoke a license rests upon 
foreign policy considerations and judgments of the Executive 
Branch should not be disturbed by the courts.”

Havana Club Holding, S.A. v. Galleon S.A., 961 F.Supp. 498, 503 (S.D.N.Y. 1997)
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Costa and Airtours
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Claims Concerning Airtours and Costa 
Are Barred by the Statute of Repose
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Title III Contains a Two-Year Statute of Repose

22 U.S.C. § 6084 Limitation of actions:
An action under section 6082 of this title may not be brought more than 
2 years after the trafficking giving rise to the action has ceased to occur.

21
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Statute of Repose v. Statutes of Limitations

● Statutes of Repose run from the time that the defendant’s wrongful 
conduct ceases: “from the date of the last culpable act or omission of 
the defendant.”

CTS Corp. v. Waldburger, 573 U.S. 1, 7–8 (2014).

● Statutes of Limitations run from the time that the plaintiff’s cause of 
action accrues. Id.

22
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The Two-Year Bar Is a Period of Repose

● A statute that “runs from the defendant’s last culpable act . . . not from 
the accrual of the claim . . . is close to a dispositive indication that the 
statute is one of repose.” 

California Pub. Emp.’s Ret. Sys. v. ANZ Sec., Inc., 137 S. Ct. 2042, 2049 (2017) (emphasis added). 

23

Case 1:19-cv-21724-BB   Document 447-1   Entered on FLSD Docket 01/19/2022   Page 23 of 48



Moreira v. Société Générale

● Moreira is the only case to address this issue of law. It holds 
that § 6084 is a period of repose.

● “Section 6084 is more naturally read to be a statute of repose.” 
Moreira v. Société Générale, S.A., No. 20-CV-9380, 2021 WL 5524484, 

at *7–9 (S.D.N.Y. Nov. 24, 2021) 
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Other indications also show that this is a period of repose

● Categorical language with no exception: 
– “[B]y bluntly providing that a trafficking action ‘may not be brought’ more than two 

years after a defendant's last culpable act, Section 6084 ‘admits of no exception and on 
its face creates a fixed bar against future liability.’” 

Moreira, 2021 WL 5524484, at *7 (quoting ANZ, 137 S. Ct. at 2049).

● Legislative intent:
– “[O]ne of Congress's primary purposes in passing the Helms-Burton Act was to 

strengthen sanctions on the Cuban government by deterring foreign investors from 
doing business with Cuba. … That goal is better served by a statute of repose, which 
gives investors an incentive to cease doing business with Cuba by making them ‘free 
from liability after the legislatively determined period of time.’” 

Id. (quoting CTS, 573 U.S. at 9).
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No Alleged Trafficking from 2002-2015

No 
Trafficking 

Alleged

No 
Trafficking 

Alleged

No 
Trafficking 

Alleged

No 
Trafficking 

Alleged

No 
Trafficking 

Alleged

No 
Trafficking 

Alleged

No 
Trafficking 

Alleged

No 
Trafficking 

Alleged

No 
Trafficking 

Alleged

No 
Trafficking 

Alleged

No 
Trafficking 

Alleged

No 
Trafficking 

Alleged

No 
Trafficking 

Alleged

No 
Trafficking 

Alleged

1996 
Carnival obtains a minority of 
shares of Airtours, a large UK 
touring company, with a small 
portion of its business offering 
cruising to Cuba.

1997 
Costa, an Italian cruise 
company, ends its Cuba cruises 
upon Carnival’s acquisition of 
nearly 50% of its shares.

2001 
Carnival no longer holds 
any shares of Airtours.

May 1, 2016 
The Fathom 

Adonia sails to 
Cuba.

1996 1997 2001 2002 2003 2004 2005 2006 2007 2008 2009 2010 2011 2012 2013 2014 2015 2016
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A “Continuing Violation” does Not Encompass a 15-Year Cessation

● The Supreme Court requires evidence of “repeated conduct” to find a continuing 
violation. 

-Nat’l R.R. Passenger Corp. v. Morgan, 536 U.S. 101, 114–15 (2002) 

● The Eleventh Circuit has held that “mere commonality” of the conduct, in that it 
involved the same property and the same defendant, is not sufficient; instead, there 
but be a “substantial nexus” between the two wrongs. 

–Roberts v. Gadsden Mem’l Hosp., 835 F.2d 793, 800 (11th Cir. 1988) 
● The Roberts Court explained: when “two incongruent events are separated by a 

substantial time hiatus,” here, 15 years, “the hiatus further supports the conclusion 
that the two incidents were discrete and unrelated.” Id. at 801.
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There is No “Repeated Conduct” and No “Substantial Nexus”

● Carnival’s 2016 sailing was not a “continuation” of its minority interest in 
Airtours.

● Carnival’s 20216 sailing was not a “continuation” of Costa’s unwinding of 
its business in Cuba. 

● There is no “substantial nexus” connecting the two time periods as 
required by the Eleventh Circuit.

28
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Airtours plc

29
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Carnival is Entitled to Summary Judgment

30

I. Costa and Airtours
1. Statute of Repose

II. Airtours:
1. 22 U.S.C. § 6023(13)(B)– Minority Ownership is not Trafficking
2. Plaintiff Cannot Pierce the Corporate Veil

III. Costa:
1. The 1997 OFAC License 
2. Carnival Never took on Costa’s Liabilities 
3. Plaintiff Merely Seeks to Avoid Liability Under the Blocking Statute
4. There was No Disposition of Confiscated Property
5. Plaintiff’s Interpretation Contravenes the Purpose of Helms-Burton

Case 1:19-cv-21724-BB   Document 447-1   Entered on FLSD Docket 01/19/2022   Page 30 of 48



Holding a Minority of Securities Is Not Trafficking

The term “traffics” does not include--
i. the delivery of international telecommunication signals to Cuba;
ii. the trading or holding of securities publicly traded or held, unless the trading is 

with or by a person determined by the Secretary of the Treasury to be a specially 
designated national;

iii. transactions and uses of property incident to lawful travel to Cuba, to the extent 
that such transactions and uses of property are necessary to the conduct of such 
travel; or

iv. transactions and uses of property by a person who is both a citizen of Cuba and a 
resident of Cuba, and who is not an official of the Cuban Government or the ruling 
political party in Cuba.

22 U.S.C. § 6023(13)(B).
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Carnival is Entitled to Summary Judgment

32

I. Costa and Airtours
1. Statute of Repose

II. Airtours:
1. 22 U.S.C. § 6023(13)(B)– Minority Ownership is not Trafficking
2. Plaintiff Cannot Pierce the Corporate Veil

III. Costa:
1. The 1997 OFAC License 
2. Carnival Never took on Costa’s Liabilities 
3. Plaintiff Merely Seeks to Avoid Liability Under the Blocking Statute
4. There was No Disposition of Confiscated Property
5. Plaintiff’s Interpretation Contravenes the Purpose of Helms-Burton
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Costa Crocerie S.p.A. 
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Carnival is Entitled to Summary Judgment
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I. Costa and Airtours
1. Statute of Repose

II. Airtours:
1. 22 U.S.C. § 6023(13)(B)– Minority Ownership is not Trafficking
2. Plaintiff Cannot Pierce the Corporate Veil

III. Costa:
1. The 1997 OFAC License
2. Carnival Never took on Costa’s Liabilities 
3. Plaintiff Merely Seeks to Avoid Liability Under the Blocking Statute
4. There was No Disposition of Confiscated Property
5. Plaintiff’s Interpretation Contravenes the Purpose of Helms-Burton
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June 11 - Supplemental OFAC Letter

The responsive information confirmed that 
OFAC issued Cuba License Number C-18621 to 
Carnival and the issuance of that license was 
communicated to Carnival on February 12, 1997.
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36

Costa Share Purchase Agreement

Airtours acknowledges that Carnival has obtained a license from 
the U.S. government to permit Carnival’s acquisition of up to a 
fifty percent (50%) interest in Costa (the “License”). The License is 
conditioned upon the abandonment of the Cuba investment by 
Costa within six months of the closing of the Tender Offer. 

Ex. 10, 1997 Costa Purchase Agreement, Sect. 5.4 [HD_0391668]
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37

Deposition of Corporate Representative Arnaldo Perez

July 21, 2021

A. Yes. We were permitted to continue the operations
but for the purpose of winding it down and 
completely abandoning/terminating by the end of 
the six-month period.

74:5-8

A. As I said, the license took into account all the 
operations of Costa at that time and permitted the 
continued operations for the purpose of winding down 
and eliminating them in the enumerated period.

74:22 – 75:1
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Carnival is Entitled to Summary Judgment

38

I. Costa and Airtours
1. Statute of Repose

II. Airtours:
1. 22 U.S.C. § 6023(13)(B)– Minority Ownership is not Trafficking
2. Plaintiff Cannot Pierce the Corporate Veil

III. Costa:
1. The 1997 OFAC License 
2. Carnival Never took on Costa’s Liabilities
3. Plaintiff Merely Seeks to Avoid Liability Under the Blocking Statute
4. There was No Disposition of Confiscated Property
5. Plaintiff’s Interpretation Contravenes the Purpose of Helms-Burton
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Carnival is Entitled to Summary Judgment

39

I. Costa and Airtours
1. Statute of Repose

II. Airtours:
1. 22 U.S.C. § 6023(13)(B)– Minority Ownership is not Trafficking
2. Plaintiff Cannot Pierce the Corporate Veil

III. Costa:
1. The 1997 OFAC License 
2. Carnival Never took on Costa’s Liabilities 
3. Plaintiff Merely Seeks to Avoid Liability Under the Blocking Statute
4. There was No Disposition of Confiscated Property
5. Plaintiff’s Interpretation Contravenes the Purpose of Helms-Burton
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The EU Blocking Statute Prohibits Compliance with the Helms-Burton Act

● The European Community (“EC”) enacted Council Regulation (EC) No. 
2271/96, which prohibits compliance with “. . . any requirement . . . 
including requests of foreign courts, based on . . . [Helms-Burton] or 
from actions based thereon or resulting therefrom.” 

– Protecting Against the Effects of the Extra-Territorial Application of Legislation Adopted by a 
Third Country, and Actions Based Thereon or Resulting Therefrom, Council Regulation 2271/96, 
art. 5, 1996 O.J. (L 390) 1 (EC)

● It applies to “any natural person being a resident in the Community and 
national of a Member State . . . .”

– Id. at, art. 11 n.1, 1996 O.J. (L 390) 1 (EC).

40
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The U.K. and Italy adopted the Blocking State and French Residents are 
also Subject to the Blocking Statute

● United Kingdom - Protecting Against the Effects of the Extraterritorial Application of 
Third Country Legislation (Amendment) (EU Exit) Regulations 2020, 2018 c.16 (No. 
1660) (Legislation reaffirming its adoption after Brexit)

● Italy - Disposizioni di Carattere Sanzionatorioamministrativo in Attuazione del 
Regolamento, Decreto Legislativo 26 Agosto 1998, n. 346.

● France – RÉGLEMENT (CE) No 2271/96 DU CONSEIL, du 22 novembre 1996, portant 
protection contre les effets de l'application extraterritoriale d'une législation 
adoptée par un pays tiers, ainsi que des actions fondées sur elle ou en découlant (JO 
L 309 du 29.11.1996, p. 1).

41
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Mr. Behn (+ his family member shareholders) are Subject to the Statute

● Mickael Behn, President, CEO, shareholder, and only employee of HDC, 
is subject to the blocking statute as he controls HDC from his home in 
London. 

● Mr. Behn’s relatives, the other shareholders, in the South of France are 
subject to the Blocking Statute. 

42
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Mr. Behn would be Personally Liable for bringing an Action against Costa

● Under the EU Blocking Statute, Costa could “recover any damages, 
including legal costs, caused [] by the application of the [Helms-Burton 
Act] or by actions based thereon or resulting therefrom.” 

– Protecting Against the Effects of the Extra-Territorial Application of Legislation Adopted by a 
Third Country, and Actions Based Thereon or Resulting Therefrom, Council Regulation 2271/96, 
art. 6, 1996 O.J. (L 390) 1 (EC).

43
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Carnival is Entitled to Summary Judgment

44

I. Costa and Airtours
1. Statute of Repose

II. Airtours:
1. 22 U.S.C. § 6023(13)(B)– Minority Ownership is not Trafficking
2. Plaintiff Cannot Pierce the Corporate Veil

III. Costa:
1. The 1997 OFAC License 
2. Carnival Never took on Costa’s Liabilities 
3. Plaintiff Merely Seeks to Avoid Liability Under the Blocking Statute
4. There was No Disposition of Confiscated Property
5. Plaintiff’s Interpretation Contravenes the Purpose of Helms-Burton
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Carnival Acquires 
Nearly 50% of Il Ponte

JOINT VENTURE 

45

Abandoning an Indirect Interest in Silares is Not the Disposal of 
Confiscated Property

Silares Terminales

International Caribbean 
CruisesMilestone

Costa International B.V.

II Ponte S.p.A
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Carnival is Entitled to Summary Judgment

46

I. Costa and Airtours
1. Statute of Repose

II. Airtours:
1. 22 U.S.C. § 6023(13)(B)– Minority Ownership is not Trafficking
2. Plaintiff Cannot Pierce the Corporate Veil

III. Costa:
1. The 1997 OFAC License 
2. Carnival Never took on Costa’s Liabilities 
3. Plaintiff Merely Seeks to Avoid Liability Under the Blocking Statute
4. There was No Disposition of Confiscated Property
5. Plaintiff’s Interpretation Contravenes the Purpose of Helms-Burton
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Carnival Furthered the Purpose of the Helms-Burton Act

Congress passed the Helms-Burton Act to “reaffirm” the United States 
policy of “encourag[ing] foreign countries to restrict trade and credit 
relations with Cuba.” 

142 Cong. Rec. H1645-02, 142 Cong. Rec. H1645-02, H1656, 1996 WL 90487
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Trafficking Definition

A person “traffics” in confiscated property if that person knowingly and intentionally--
i. sells, transfers, distributes, dispenses, brokers, manages, or otherwise disposes of 

confiscated property, or purchases, leases, receives, possesses, obtains control of, 
manages, uses, or otherwise acquires or holds an interest in confiscated property,

ii. engages in a commercial activity using or otherwise benefiting from confiscated 
property, or

iii. causes, directs, participates in, or profits from, trafficking (as described in clause (i) 
or (ii)) by another person, or otherwise engages in trafficking (as described in 
clause (i) or (ii)) through another person,

without the authorization of any United States national who holds a claim to the 
property. 22 U.S.C. § 6023(13)(A).
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