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Pursuant to 28 U.S.C. § 1292(b), Corporación CIMEX, S.A. (Panama) 

(“CIMEX (Panama)”) and Union Cuba-Petróleo (“CUPET”) respectfully petition 

this Court for permission to appeal from the order entered on April 20, 2021 by the 

United States District Court for the District of Columbia (Mehta, J.) on the 

defendants’ joint motion to dismiss this action for lack of subject-matter 

jurisdiction under the Foreign Sovereign Immunities Act, 28 U.S.C. § 1602 et seq. 

(April 20, 2021) and its order entertaining but denying their joint motion for 

reconsideration (October 8, 2021) insofar as the District Court ruled that the 

Foreign Sovereign Immunities Act’s expropriation exception, 28 U.S.C. 

§ 1605(a)(3), does not alone control Plaintiff’s action, so that its requirements need 

not be satisfied for there to be subject-matter jurisdiction.  

On November 23, 2021, the District Court issued a Memorandum Opinion 

and Order pursuant to 28 U.S.C. § 1292(b) certifying that ruling for this Court’s 

review.  

The parties have agreed that Plaintiff will not object to grant of the instant 

Petition, and that Defendants will not object to the Cross-Petition for permission to 

appeal to be filed by Plaintiff on the question certified by the District Court at its 

request, in the interest of judicial economy and avoiding piecemeal appeals, 

without prejudice to their respective positions that there is not a substantial ground 

for difference of opinion on the question to be presented by the opposing party. 
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The District Court’s April 20, 2021 Memorandum Opinion and Order, 

reported at 2021 WL 1558340, --- F.3d --- (D.D.C.), is attached as Appendix A; its 

October 8, 2021 Memorandum Opinion and Order, reported at 2021 WL 4709566, 

--- F.3d --- (D.D.C.), is attached as Appendix B; and its November 23, 2021 

Memorandum Opinion and Order is attached as Appendix C.  

QUESTION PRESENTED FOR REVIEW 

Whether the Foreign Sovereign Immunities Act’s expropriation exception, 

28 U.S.C. § 1605(a)(3), alone controls Plaintiff’s statutory action for “trafficking” 

in “confiscated” property, so that its requirements must be satisfied for there to be 

subject-matter jurisdiction, or whether subject-matter jurisdiction may alternatively 

be established under the commercial activity exception, 28 U.S.C. § 1605(a)(2).  

RELIEF REQUESTED 

Petitioners request permission to appeal the District Court’s holding that the 

expropriation exception of the Foreign Sovereign Immunities Act (“FSIA”) does 

not alone control Plaintiff’s action. If review is granted, Petitioners will request 

reversal of that holding and remand for further proceedings not inconsistent with 

the Court’s opinion.  

INTRODUCTION 

 The question presented for review—whether the expropriation exception 
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alone controls this action—is potentially dispositive of the action against 

Petitioners. The District Court has held that Plaintiff cannot satisfy its 

requirements, with the result that, if it alone may be invoked, there is no subject- 

matter jurisdiction under the District Court’s ruling. 

This same question is already before the Court on the interlocutory appeal as 

of right by Corporación CIMEX, S.A. (Cuba) (“CIMEX (Cuba)”), the additional 

defendant sued by Plaintiff. Docket No. 21-7127. After finding that the 

expropriation exception is not exclusive here, the court below held that CIMEX 

(Cuba) was subject to FSIA jurisdiction on the basis of the commercial activity 

exception. It has made no such ruling with respect to CIMEX (Panama) or CUPET. 

Rather, the court has only allowed Plaintiff to pursue limited jurisdictional 

discovery from them on whether the commercial activity’s requirements are 

satisfied. The District Court has stayed this discovery pending the outcome of 

CIMEX (Cuba)’s appeal, regardless of whether the instant Petition is granted.  

As the court below found, “unique circumstances” support review: the 

question before the Court on CIMEX (Cuba)’s appeal presumably will determine 

whether the action proceeds against Petitioners but would be decided without their 

participation unless the instant Petition is granted.  

Further, as the court below also found, there is a “substantial ground for 

difference of opinion concerning [its] ruling” that the expropriation exception does 
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not alone control. It correctly found that this action is the “first-of-its-kind” and 

that “reasonable jurists might take a different view.”   

For these and the other reasons set out below, the Petition should be granted. 

In the event the Petition is granted, the Petitioners will move for their appeals to be 

consolidated with or heard together with CIMEX (Cuba)’s appeal.  

STATEMENT OF THE CASE 

Plaintiff, Exxon Mobil Corporation, has sued two corporations organized 

under Cuban law, CIMEX (Cuba) and CUPET, and a corporation organized under 

Panamanian law, CIMEX (Panama), for “trafficking” in “confiscated” property in 

Cuba under Title III of the Cuban Liberty and Democratic Solidarity (LIBERTAD) 

Act of 1996, Pub. L. No. 104-114, §§ 301–06 (1996), 22 U.S.C. §§ 6023, 6081–

6085 (“Title III”). The property at issue—an oil refinery and related facilities, and 

land on which gas service stations now stand—had been owned by a Panamanian 

company, Esso Standard Oil, S.A. (“Essosa”), a subsidiary of Plaintiff, not 

Plaintiff. The property was expropriated by the Republic of Cuba on July 1, 1960 

for Essosa’s refusal to refine the Cuban State’s crude oil.  

Plaintiff claims all three defendants are liable under Title III, which provides 

that “any person that . . . traffics in property which was confiscated by the Cuban 

Government . . . shall be liable to any United States national who owns the claim to 

such property.” Title III, § 302(a)(1)(A); 22 U.S.C. § 6082(a)(1)(A). Plaintiff 
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demands damages in a sum treble that of the claimed value of the expropriated 

property at the time of the expropriation (treble $71,611,002.90), with 60-plus 

years of pre-judgment interest from the date of expropriation. 

Title III defines “traffics” to include “receives, possesses, obtains control of, 

manages, uses, or otherwise acquires or holds an interest in confiscated property,” 

or “engages in a commercial activity using or otherwise benefitting from 

confiscated property,” “without the authorization” of the U.S. national “who holds 

a claim to the property.” “Confiscated” refers to the “nationalization, 

expropriation, or other seizure” without “adequate and effective compensation” 

having been provided. LIBERTAD Act, § 4(4)(A)(i); 22 U.S.C. § 6023(4)(A)(i), 

and § 4(13)(A)(i)–(ii); 22 U.S.C. § 6023(13)(A)(i)–(ii).  

The LIBERTAD Act was enacted in 1996, but every President exercised 

statutory authority to suspend the right to bring a Title III action, Title III, 

§ 306(c)(1); 22 U.S.C. § 6085(c)(1), until President Trump let the suspension 

lapse, effective May 2, 2019.  

Plaintiff alleges that the Defendants are “agencies or instrumentalities” 

within the meaning of the FSIA, 28 U.S.C. § 1603. Second Amended Complaint 

(“SAC”) ¶ 9, ECF 33. CUPET, “the Cuban state-owned oil company,” with its 

principal place of business in Cuba, id. ¶ 21, is alleged to be liable for trafficking in 

the refinery and related facilities that had been owned by Essosa, Plaintiff’s 
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Panamanian subsidiary, id. ¶¶ 8, 36, 92. CIMEX (Cuba), a “commercial 

conglomerate” “owned by the government of Cuba,” with its principal place of 

business in Cuba, id. ¶¶ 17, 105, is alleged to be trafficking because, among the gas 

service stations it operates, “some . . . are built on or maintained” on land formerly 

owned or encumbered with mortgages by Essosa. Id. ¶¶ 31, 107. CIMEX (Panama) 

is allegedly the “alter ego” of CIMEX (Cuba). Id. ¶ 3.  

On June 16, 2020, the three defendants filed a joint motion to dismiss the 

Second Amended Complaint with prejudice (ECF 42) pursuant to Fed. R. Civ. P. 

12(b)(1) and (2) for: 

(a) lack of subject-matter jurisdiction under the FSIA, invoked by Plaintiff; 

(b) lack of subject-matter jurisdiction under Title III, invoked by Plaintiff as 

a jurisdiction-conferring statue, or 28 U.S.C. §1331, also invoked by 

Plaintiff; and  

(c) lack of personal jurisdiction under the Due Process Clause. 

Under the Court’s Order, entered upon the parties’ stipulation, proceedings 

on the Due Process personal jurisdiction issue have been deferred pending final 

determination of subject-matter jurisdiction, including the outcome of an 

interlocutory appeal from any ruling denying defendants’ motion dismiss for lack 

of FSIA subject-matter jurisdiction. App. A at 8. Left undecided is whether, as 

Plaintiff asserts, the Defendants are to be equated with the Cuban State, so that 
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they are not entitled to Due Process protections under this Circuit’s precedent, and, 

if not, whether its protections preclude personal jurisdiction.  

In its April 20, 2021 Memorandum Opinion and Order, the District Court 

rejected Plaintiff’s contention that Title III itself provides subject-matter 

jurisdiction and establishes a new exception to the immunity conferred by the 

FSIA, 28 U.S.C. § 1604. App. A at 9-15. It rejected Plaintiff’s reliance on 28 

U.S.C. § 1331, holding that the FSIA is the exclusive source of subject-matter 

jurisdiction here. Id. at 9-10.  

As to the FSIA, the court held that Plaintiff could not satisfy the 

expropriation exception’s requirement that its action be one “in which rights in 

property taken in violation of international law are in issue,” 28 U.S.C. § 

1605(a)(3). Applying this Court’s decision in Helmerich & Payne Int’l Drilling 

Co. v. Bolivarian Republic of Venezuela, 743 F. App’x 442 (D.C. Cir. 2018), the 

court ruled that “[b]ecause Exxon’s claim concerns Essosa’s property,” not its 

own, “and Essosa continues to operate as a going concern, Exxon has not 

established that Cuba’s expropriation deprived it of property in violation of 

international law.” The “undisputed evidence” established “Essosa’s continued 

operation even after the confiscation of its Cuban assets,” and that it “remains in 

operation,” including operation of numerous fuel stations in Panama. Id. at 40. 

Under Helmerich, Plaintiff’s “direct rights” as a shareholder in the Panamanian 
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company had not been taken, and this is not one of the “limited circumstances” 

where “international law protects a shareholder’s indirect interests in its 

subsidiary’s property against an expropriation” because the “entire enterprise” was 

not taken. App. A at 38-41.  

Because of this ruling, the District Court did not reach Defendants’ other 

grounds for why the expropriation exception’s requirements were not satisfied. 

Defendants argued that Plaintiff could not show a violation of international law 

because: the expropriation was for Essosa’s refusal to refine the Cuban State’s oil 

in violation of long-standing Cuban law, and Essosa’s refusal was at the United 

States’ request pursuant to its plan to overthrow the Cuban Government that 

culminated in the Bay of Pigs invasion (as shown by declassified State Department 

documents); the expropriation was a permissible countermeasure; Cuba had 

offered, but the United States had refused, to negotiate compensation as part of its 

continuing effort to overthrow the Cuban Government (also as shown by 

declassified State Department documents); and the compensation offered by Cuba 

met international law standards. Defendants also argued, in the alternative, that 

Plaintiff could not establish a violation of international law because adjudication of 

several of these issues is barred by the “political question” doctrine. ECF 42 at 25-

43.  

In addition to arguing that the FSIA expropriation exception’s “violation of 
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international law” requirement was not satisfied, CUPET and CIMEX (Cuba) each 

argued, independently on the basis of its own distinctive commercial activities, that 

its nexus requirement had not been satisfied as to it: that the defendant agency or 

instrumentality “is engaged in a commercial activity in the United States.” 28 

U.S.C. § 1605(a)(3). The District Court did not reach the nexus issue. As 

jurisdiction with respect to CIMEX (Panama) rests “solely” on Plaintiff’s alter ego 

allegation, App. A at 6, 35, the unaddressed nexus issue as to CIMEX (Cuba) is 

also relevant to it.  

While holding that Plaintiff had not satisfied the expropriation exception, the 

District Court rejected the Defendants’ argument that the expropriation exception 

alone controls this action and therefore the action must be dismissed as to all 

Defendants. App. A at 16. It found that Plaintiff may alternatively seek to ground 

jurisdiction on the “direct effect” prong of the FSIA’s commercial activity 

exception, id. at 16, 18-20: that “the action is based … upon an act outside the 

territory of the United States in connection with a commercial activity of the 

foreign state elsewhere and that act causes a direct effect in the United States.” 28 

U.S.C. § 1605(a)(2).   

While acknowledging that “neither side has presented a case squarely on 

point,” App. A at 22, the court held that CIMEX (Cuba)’s use of some service 

stations on Essosa parcels of land to pay out Western Union (“WU”) family 
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remittances “caused a direct effect in the United States.” The court rejected 

CIMEX (Cuba)’s arguments to the contrary based upon, inter alia, the following: 

the remittances were sent under a WU contract with a different Cuban company 

appointing it as WU’s agent in Cuba; WU was not obligated under that contract to 

take any actions in the U.S.; neither WU’s Cuban counterparty nor CIMEX (Cuba) 

engaged in any promotions or other actions in the U.S.; and the service stations on 

Essosa land used to pay our WU remittances were a de minimis number of the total 

number of WU remittance locations. Id. at 21-27.  

The District Court additionally held that the sale of foodstuffs imported from 

the U.S. at service stations on former Essosa land satisfied the “direct effect” 

requirement “at the pleadings stage.” App. A at 30. It left open the possibility that 

“discovery might … shed light on the relationship between CIMEX [(Cuba)] and 

Alimport [the Cuban company that imports and resells foodstuffs from the U.S.], 

and thus impact the court’s ultimate view on whether CIMEX [(Cuba)]’s purchase 

of U.S. goods from an intermediary for sale in its stores gives rise to a direct effect 

in the” U.S. Id. at 30 n.4.  

Unlike as to CIMEX (Cuba), the District Court did not decide whether the 

commercial activity exception’s requirements had been satisfied as to CUPET. The 

court held that, “on the present record,” “the commercial activity exception does 

not apply to CUPET.” It “relied on” the “representations” in CUPET’s declarations 
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as to the nature and limits of its contacts with the United States “to hold” this, but, 

in a “close call,” concluded that Plaintiff is “entitled to discovery as to those 

representations.” App. A at 43. 

As to CIMEX (Panama), the District Court found that Plaintiff’s alter ego 

allegation “are sparse to say the least, and they are not sufficient … even at the 

pleading stage.” App. A at 35. Nonetheless, also as a “close call,” it allowed 

“limited jurisdictional discovery into the corporate separateness” of CIMEX 

(Cuba) and CIMEX (Panama). Id. at 43. 

Three days later, on April 23, 2021, the District Court, sua sponte, ordered 

the parties to notify it by motion if they believed that this Circuit’s decision 

Ivanenko v. Yanukovich, 995 F.3d 232 (D.C. Cir. 2021), issued that day, 

“impact[ed] this court’s” decision. App. B at 1-2. On May 4, 2021, the defendants 

filed a joint motion for reconsideration of the court’s Memorandum Opinion and 

Order insofar as the court held that the expropriation exception does not alone 

control, citing Ivanenko and advancing additional grounds. On October 8, 2021, 

the Court issued a Memorandum Opinion and Order entertaining the arguments 

presented for reconsideration but adhering to its original ruling and denying the 

motion. Id. at 2-13. 

On October 31, 2021, CIMEX (Cuba) filed a notice of appeal from the 

District Court’s April 20, 2021 denial of its motion to dismiss the action as to it for 
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lack of FSIA subject-matter jurisdiction and its October 8, 2021 denial of the 

defendants’ joint motion for reconsideration. (ECF 75, Oct. 31, 2021). No briefing 

schedule has been set in that appeal.  

On November 23, 2021, the District Court issued a Memorandum Opinion 

and Order granting CIMEX (Panama) and CUPET’s joint motion to certify an 

interlocutory appeal by them pursuant to 28 U.S.C. § 1292(b) on the issue of 

whether the expropriation exception alone controls. App. C. It found that 

certification was proper because the orders to be appealed involve a controlling 

question of law, a substantial ground for difference of opinion concerning the 

ruling exists, and an immediate appeal would materially advance the litigation, 

and, further, that CIMEX (Panama) and CUPET had met their burden of showing 

that “exceptional circumstances justify a departure from the basic policy of 

postponing appellate review until after the entry of final judgment.” Id. at 3 

(internal quotations omitted).  

While opposing certification, Plaintiff requested that, if granted, the court 

also certify an interlocutory appeal by Plaintiff from the court’s ruling under 

Helmerich that the expropriation exception’s requirements were not satisfied 

because the expropriated property was owned by Essosa, not Plaintiff, and Essosa 

continued in business as a going concern. The Court granted certification in “the 

interests of juridical economy and avoiding piecemeal litigation.” App. C at 7. It is 
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unclear whether the court made a finding that there was a substantial ground for a 

difference of opinion on the Helmerich issue. Petitioners maintain there is not.  

The court also ruled that even if the Circuit does not permit CIMEX (Cuba) 

and CUPET’s interlocutory appeals, it “nevertheless will stay jurisdictional 

discovery.” It found that “[g]iven that resolution of this matter on appeal in favor 

of CIMEX [(Cuba)] would mean entry of judgment in favor of CUPET and 

CIMEX (Panama), proceeding with jurisdictional discovery until CIMEX 

[(Cuba)]’s appeal is resolved is not warranted.” App. C at 7.  

Appellate decision on the issue presented by CIMEX (Panama) and CUPET 

potentially would moot extensive and, indeed, torturous litigation on numerous 

issues. Simply as to jurisdiction, these include, without limitation: the several 

alternative grounds advanced by Defendants for finding the expropriation 

exception not satisfied; whether the commercial activity exception’s requirements 

are met as to CUPET; whether CIMEX (Panama) is the alter ego of CIMEX 

(Cuba); and whether CIMEX (Panama) and CUPET are to be equated with the 

Cuban State and, if not, whether the Due Process requirements for personal 

jurisdiction are met. Beyond subject-matter and personal jurisdiction, the issues 

include, without limitation: whether Title III exceeds the Due Process Clause’s 

limitations on exterritorial prescriptive jurisdiction; whether no compensation was 

“adequate and effective compensation” because of the reasons for the Republic of 
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Cuba’s taking of Essosa’s Cuban assets; which service stations operated by 

CIMEX (Cuba) sit on parcels of land that had been owned or encumbered with 

mortgages by Essosa 61 years ago; the value of those properties in 1960, the 

measure of damages asserted by Plaintiff; which, if any, of Essosa’s 1960 assets 

still existed and were used by CUPET in 1996, the start-date for “trafficking” 

under Title III; and their value in 1960.  

ARGUMENT 

The District Court found that certification was proper because the orders to 

be appealed involve a controlling question of law, a substantial ground for 

difference of opinion concerning its ruling on that question, and an immediate 

appeal would materially advance the litigation. It also found that “exceptional 

circumstances justify a departure from the basic policy of postponing appellate 

review until after the entry of final judgment.” App. C at 3 (internal quotation 

omitted).  

Among the “exceptional circumstances” is that the question to be 

presented—whether the expropriation exception alone controls here—is already 

before this Court on the interlocutory appeal by Petitioners’ co-defendant, CIMEX 

(Cuba). The Circuit’s ruling on that issue in the CIMEX (Cuba) appeal will, as far 

as can be foreseen, be applicable to CIMEX (Panama) and CUPET, determining 

whether Plaintiff’s action against them is to be dismissed under the District Court’s 
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Helmerich ruling or may continue.  

Fairness to CUPET and CIMEX (Panama) compels their participation in a 

potentially determinative appellate proceeding arising from the action in which 

they are defendants. Additionally, their participation may be important to the Court 

in its consideration of the issue to be decided.  

Further, if they are not themselves before the Circuit, the Court’s ruling, 

while it presumably would be determinative as authority, would not be binding on 

Petitioners. See, e.g., Taylor v. Sturgell, 553 U.S. 880, 896–98 (2008). They thus 

would be free to argue that the expropriation exception is exclusive on any appeal 

they may take from an adverse final judgment (and, if decided adversely to them 

on appeal, to seek Supreme Court review), even if CIMEX (Cuba) does not prevail 

on its appeal. Likewise, Petitioners would not be precluded from arguing to the 

District Circuit whatever distinctions they might find make the Circuit’s ruling on 

the CIMEX (Cuba) appeal inapplicable to Plaintiff’s action against them.  

Allowing CIMEX (Panama) and CUPET to join CIMEX (Cuba) on appeal 

would not delay progress on Plaintiff’s action against them in the District Court. 

As noted, the court below has stayed jurisdictional discovery pending the outcome 

of CIMEX (Cuba)’s appeal.  

Combined with the peculiarity of the Circuit’s hearing a possibly 

determinative issue without Petitioners’ participation, and the limited reach and 
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effect of any ruling if it does, is that, as the District Court observed, the issue 

presented is undoubtedly controlling and its appellate resolution would materially 

affect the course of litigation. App. C. “If the court was wrong … and only the 

expropriation exception applies, reversal could mean the end of the case, as the 

court has found Exxon cannot satisfy the expropriation exception.” Id. at 4-5.  

This consideration takes on still greater force because of what lies ahead if 

the case against Petitioners does not come to a close on appellate determination of 

the threshold issue of whether the expropriation exception alone controls. 

Petitioners have identified above some of the issues that would remain to be 

litigated. They are numerous, their litigation would require an enormous 

expenditure of judicial and party resources, most are of first impression and several 

have potentially significant foreign affairs implications. 

The above warrants favorable exercise of the Court’s “discretion” under 28 

U.S.C. § 1292(b) even apart from the Court’s consideration of whether there are 

substantial grounds for a difference of opinion concerning the lower court’s ruling 

that the expropriation exception does not alone control here.1 Further, there are 

such grounds. The District Court expressly so held, App. C at 6, and its conclusion 

is particularly weighty as the court has considered the issue at some length (App. A 

 
1 As to the Court’s broad discretion under 28 U.S.C. § 1292(b), see, e.g., Kennedy 
v. Bowser, 843 F.3d 529, 536 (D.C. Cir. 2016). 
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16-18; App. B at 1-13). Also importantly, no other case has presented the question 

of the FSIA’s application to a Title III action, making this action, as the District 

Court observed, the “first-of-its-kind” with room for reasonable differences of 

opinion. App. C at 6.  

Further discussion is perhaps unnecessary to show that there are substantial 

grounds for a difference of opinion. In any event, even an abbreviated 

consideration of the issue reinforces the District Court’s conclusion that there are.  

Two of the factors (among others) that frame the issue make this plain. The 

first is that, as this Circuit has repeatedly recognized, commercial use by an agency 

almost always follows expropriation. Rong v. Liaoning Province Gov’t, 452 F.3d 

883, 890 (D.C. Cir. 2006); Ivanenko, 995 F.3d at 239. This Court, as well as 

others, have guarded against invocation of the commercial activity exception on 

the basis of this inevitable, subsequent commercial activity because it would avoid 

and eviscerate the distinct limitations of the expropriation exception: that the action 

put in issue rights in property taken in violation of international law, and that the 

agency “is engaged in commercial activity in the United States.” The commercial 

activity exception has no violation of international law limitation, and reaches an 

agency’s commercial activity abroad that simply has a “direct effect” in the United 

States.  

As the District Court itself recognized, “a sovereign’s subsequent disposition 
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or commercial use of expropriated property does not open the door to the 

commercial-activity exception. Were it otherwise, the court explained in Ivanenko, 

‘almost any subsequent disposition of expropriated property could allow the 

sovereign to be haled into federal court under [the] FSIA,’” App. C at 6, quoting 

Ivanenko, 995 F.3d at 239 (quoting Rong, 452 F.3d at 890).  

The court below found that Ivanenko and Rong can be distinguished but 

correctly concluded that “reasonable jurists might take a different view on the 

applicability of Rong and Ivanenko.” App. C at 6. It may reasonably be argued, for 

instance, that there is no meaningful difference between a suit on the expropriation 

under the commercial activity exception on the rejected theory that the intended 

commercial use of the property made the expropriation commercial and a suit on 

the commercial use: expropriation and the agency’s commercial use are 

inextricably intertwined conduct. Indeed, several courts have seen no difference, 

and have rejected both the plaintiff’s claim for the expropriation and its separate 

claim for subsequent commercial use for failure to satisfy the expropriation 

exception.2  

 
2 Africa Growth Corp. v. Republic of Angola, No. 17-cv-2469, 2019 WL 3253367 
at *5-6 (D.D.C. July 9, 2019) (Howell, C.J.); see also id. Complaint ¶¶ 69–73, 
113–115; Allen v. Russian Fed’n, 522 F. Supp. 2d 167 (D.D.C. 2007) (Kollar-
Kotelly, J.), Amended Complaint (Counts XIV-XV); Garb v. Republic of Poland, 
207 F. Supp. 2d 16 (E.D.N.Y. 2002), Amended Complaint, ¶¶ 8, 113, 117 
(“trafficking in, managing, and commercially profiting from the Properties.” Id. 
(emphasis added); Garb v. Republic of Poland, 440 F.3d 579 (2d Cir. 2006). (cont) 
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The District Court relied upon Saudi Arabia v. Nelson, 507 U.S. 349 (1993) 

and OBB Personenverkehr AG v. Sachs, 577 U.S. 27 (2015) for their “teach[ing] 

that the court must separate antecedent conduct that is related to a wrongful act 

from the conduct that actually forms the ‘foundation’ of the claim,” App. B at 3. 

Be that as it may, it can be reasonably argued that the relationship between 

recruitment of a U.S. citizen to work in Saudi Arabia and his torture there in Saudi 

Arabia, and the relationship between sale of a Eurorail pass in the U.S. and the 

accident in Austria in Sachs, bear scant resemblance to the relationship between 

the expropriation of property that the sovereign intends for an agency to put to 

commercial use and the agency’s commercial use of the property.  

A second factor framing the issue presented here is that the expropriation 

exception, unlike the commercial activity exception, expressly addresses actions 

against agencies for trafficking in expropriated property. It removes an agency’s 

immunity when expropriated property “is owned or operated by an agency or 

instrumentality of the foreign state,” 28 U.S.C. § 1605(a)(3)—acts at the heart of 

Title III’s definition of “trafficking,” 22 U.S.C. § 6023(13)(A), and the very acts 

alleged by Plaintiff to be the trafficking here. It, however, limits this trafficking 

exception from immunity to actions that place in issue “rights in property taken in 

 
See also Sequeira v. Republic of Nicaragua, No. 19-cv-11656, 2020 WL 2499808 
(11th Cir. May 14, 2020) (Nicaragua’s export of products from expropriated farm 
does not make commercial activity exception applicable). 
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violation of international law.” Applying the commercial activity exception here 

does away with the international law limitation the FSIA places upon actions 

against agencies for owning or operating expropriated property, that is, for 

trafficking. It may reasonably be argued that this anomalous result is untenable, 

including as a matter of statutory construction of the FSIA’s framework and as a 

matter of legislative intent.  

This is not to say that the commercial activity exception may never be 

applied to the commercial use of expropriated property. The issue presented here is 

whether the international law limitation imposed by the FSIA, as found in the 

expropriation exception, must be applied when the only thing that an action 

presents is an agency’s ownership or operation of expropriated property. There is 

no authority applying the commercial activity exception when there was only an 

agency’s ownership or operation of expropriated property, simpliciter, at issue, or 

even dictum to that effect. Compare de Csepel v. Republic of Hungary, 859 F.3d 

1094, 1103 (D.C. Cir. 2017) (suit was on a bailment contract concerning the 

expropriated property); Foremost-McKesson, Inc. v. Islamic Republic of Iran, 905 

F.2d 438 (D.C. Cir. 1990) (suit for loss of property resulting from agency’s use of 

its voting powers as a shareholder).  

 The Supreme Court’s recent decision in Fed. Republic of Germany v. 

Philipp, 141 S. Ct. 703 (2021), which this Circuit has yet to consider for its 

USCA Case #21-8010      Document #1925268            Filed: 12/03/2021      Page 24 of 103



21 
 

doctrinal implications, arguably provides further support for considering the issue 

here as one for which there is substantial grounds for a difference of opinion. In 

Philipp, the Court insisted that, in deciding whether an exemption applies, the 

FSIA’s “framework” be examined, including whether any other exemption 

expressly addresses the conduct at issue; that consideration be given to whether a 

claimed exception is “ill-suited” for the “international concerns” presented by the 

type of action; and that the FSIA must be interpreted “in keeping with 

‘international law at the time of the FSIA’s enactment,’” Philipp, 141 S. Ct. at 712.  

It may reasonably be argued that the Philipp analysis leads to rejection of the 

commercial activity exception’s application here. The “international concern[s]” 

raised by suits for an agency’s commercial ownership or operation of expropriated 

property, simpliciter, are not distinguishable in any meaningful way from the 

international concerns raised by suits for the expropriation itself, and yet the 

commercial activity exception is indifferent to them. Under the “framework” of the 

FSIA, these “international concern[s]” are alone addressed by the expropriation 

exception, which expressly addresses the precise conduct at issue here and imposes 

conditions lacking in the commercial activity exception. There is no basis in 

international law at all, whether in 1976 or now, for applying the “commercial 

activity” exception simply on account of trafficking in expropriated property. See 

United Nations Convention on Jurisdictional Immunity of States and their 
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Properties, 2004, A/RES/59, 38 (drafted by International Law Commission and 

adopted by General Assembly), Art. 10 (commercial activity exception limited to 

suits arising from commercial transactions between sovereign or its agency and 

foreign person); European Convention on the Immunity of States, May 16, 1972, 

11 I.L.M. 470, Art. 4 (commercial exception limited to breach of contractual 

obligations).  

Philipp arguably teaches that the gravamen analysis exclusively employed 

by the District Court here, but nowhere mentioned in Philipp, may not be adequate 

to honor the FSIA’s “reticulated boundaries” between exceptions and its “carefully 

constructed framework,” 141 S. Ct. at 713, 715, that the Court in Philipp insisted 

must be considered and protected.  

The foregoing is not intended to be an exhaustive discussion of the issue; far 

from it. Rather, it is offered to show that the other considerations warranting, in 

and of themselves, grant of the Petition are supported by there being substantial 

grounds for a difference of opinion on the issue to be presented.  

CONCLUSION 

 For the foregoing reasons, the Court should exercise its discretion under 28 

U.S.C. § 1292(b) to grant the instant Petition.  

Dated: December 3, 2021   Respectfully submitted,  

/s/ Michael Krinsky 

      Michael Krinsky  
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CERTIFICATE AS TO PARTIES, AMICI CURIAE, DISCLOSURE 
STATEMENT, RULINGS UNDER REVIEW, AND RELATED CASES 

 
Pursuant to D.C. Circuit Local Rule 5(a), Petitioners Corporación CIMEX, 

S.A. (Panama) (“CIMEX (Panama)”) and Union Cuba-Petróleo (“CUPET”) certify 

the following: 

A. Parties, Amici Curiae and Disclosure Statement 

The following is a list of all parties, intervenors, and amici who have 

appeared before the district court in the proceeding below, and all persons who are 

parties, intervenors, or amici in this Court, as well as the disclosure for CIMEX 

(Panama) and CUPET required by Fed. R. App. P. 26.1 and Circuit Rule 26.1: 

1. Petitioners CIMEX (Panama) and CUPET are defendants in the 

proceeding below. I, the undersigned, their counsel of record, certify that to the 

best of my knowledge and belief: there are no parent companies, subsidiaries, 

affiliates or companies which own at least 10% of the stock of CIMEX (Panama) 

or CUPET which have any outstanding securities in the hands of the public.  

2. The other defendant in the proceeding below is Corporación CIMEX, S.A. 

(Cuba) (“CIMEX (Cuba)”). 

3.  Exxon Mobil Corporation is the plaintiff in proceedings below. 

4.  No amicus curiae appeared in the district court proceedings below, nor so 

far in this Court during the present petition. 
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B. Rulings Under Review 

CIMEX (Panama) and CUPET seek review of the District Court’s: 1) 

Memorandum Opinion and Order of April 20, 2021 (ECF 64) on Defendants’ 

motion to dismiss Plaintiff’s Second Amended Complaint, and 2) Memorandum 

Opinion and Order of October 8, 2021 (ECF 74) denying Defendants’ motion for 

reconsideration of its April 20, 2021 Memorandum Opinion and Order, insofar as 

the District Court ruled that that the Foreign Sovereign Immunities Act’s 

expropriation exception, 28 U.S.C. § 1605(a)(3), does not alone control Plaintiff’s 

action. On November 23, 2021, the District Court issued a Memorandum Opinion 

and Order pursuant to 28 U.S.C. § 1292(b) certifying that ruling for this Court’s 

review. 

C.  Related Cases 

 The pending appeal by CIMEX (Cuba), a defendant in the same action, 

Exxon Mobil Corporation v. Corporacion CIMEX, S.A. (Cuba), et al, No. 21-7127 

(D.C. Cir.), is a related case. If the present petition is granted, the Petitioners will 

move that their appeal be heard or consolidated with Case No. 21-7127. 

 
Dated: December 3, 2021   Respectfully submitted,  
 

/s/ Michael Krinsky 
      Michael Krinsky  
 Lindsey Frank 
 Rabinowitz, Boudin, Standard, Krinsky & 
 Lieberman, P.C        
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320 West 85th Street 
New York, NY 10024 
(212) 254-1111  
mkrinsky@rbskl.com 
lfrank@rbskl.com   
Attorneys for Defendants-Petitioners 
Corporación CIMEX, S.A. (Panama) and 
Unión Cuba-Petróleo 
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CERTIFICATE OF SERVICE 

 
 This is to certify that on December 3, 2021, I caused the foregoing to be 

served, on written consent of Plaintiff-Respondent Exxon Mobil Corporation 

pursuant to Fed. R. App. P. 25(c)(2)(B), by electronic mail upon the following. 

Steven K. Davidson  
Steptoe & Johnson LLP 
1330 Connecticut Avenue, N.W. 
Washington, D.C. 20036 
SDavidson@steptoe.com 
 
Counsel for Plaintiff-Respondent Exxon Mobil 
Corporation 

 
/s/ Michael Krinsky 

      Michael Krinsky  
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