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INTRODUCTION 

MAY IT PLEASE THE COURT: 

This case arises under Title III of the Cuban Liberty and Democratic Solidarity Act of 

1996, 22 U.S.C. § 6021, et seq. (“Helms-Burton”).  Defendants A.P. Moller-Maersk A/S, Maersk 

A/S, Maersk, Inc. and Maersk Agency U.S.A., Inc. (collectively, “Maersk”) operate the world’s 

largest container shipping line.  Plaintiff Odette Blanco De Fernandez née Blanco Rosell (“Ms. 

Fernandez”) and her four siblings (together with Ms. Fernandez, the “Rosell Siblings”) allegedly 

owned various corporations and other assets in Cuba that were confiscated by the Cuban 

Government in 1960.  One such corporation, Maritima Mariel SA (“Maritima Mariel”), allegedly 

held a concession right to the Bay of Mariel.  Ms. Fernandez and the four estates and 13 

descendants of her deceased siblings allege Maersk is liable under Helms-Burton for “trafficking” 

in property confiscated by the Cuban Government because they operated or directed container 

ships to the Port of Mariel in Cuba.  Plaintiffs’ claims against Maersk fail for multiple reasons.   

First, Plaintiffs fail to meet their burden to show that they have standing to bring this action.  

Article III standing is not established by the mere fact that Helms-Burton gives Plaintiffs a right 

to sue persons who allegedly traffic in confiscated property.  Plaintiffs’ alleged injury is not fairly 

traceable to Maersk because Maersk does not own, operate, or use any of the confiscated property.  

The lack of compensation Plaintiffs claim to have suffered is traceable only to the Cuban 

Government’s retention of any revenue generated on the confiscated property, not to Maersk.  

Second, Plaintiffs have not established, as they must, that Maersk trafficked in property 

that was confiscated by the Cuban Government and to which Plaintiffs own a claim.  The allegation 

that Maersk operated container ships that called at the Port of Mariel, which is somewhere near 

land that the Cuban Government confiscated, is not an allegation of trafficking in the confiscated 

property itself.  Moreover, Plaintiffs’ concession rights to develop the Bay of Mariel were 
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contingent and non-exclusive, and the Cuban Government did not confiscate the new container 

terminal but rather built it.  Plaintiffs do not own a claim to the container terminal and, therefore, 

it cannot be property subject to a Helms-Burton claim.  

Third, Plaintiffs fail to allege, as they must, facts showing that Maersk knowingly and 

intentionally trafficked in confiscated property.  Critically, and unlike other Helms-Burton cases, 

the Foreign Claim Settlement Commission did not certify Plaintiffs’ claims to the confiscated 

property.  Lacking a certified claim, Plaintiffs rely on a few publications in Cuba to establish 

Maersk’s requisite knowledge that the Cuban Government confiscated property from the Rosell 

Siblings.  But Plaintiffs do not allege the documents identify any particular property that was 

confiscated by the Cuban Government or that Maersk reviewed the documents.  Plaintiffs’ attempt 

to establish scienter from the demand letter their counsel sent Maersk shortly before filing suit is 

similarly flawed.     

Fourth, Plaintiffs (other than Ms. Fernandez) fail to sufficiently plead that they acquired a 

claim to the confiscated property as necessary to maintain a claim under Helms-Burton.  By the 

statute’s express terms, a plaintiff must “acquire[] ownership” of a claim to the confiscated 

property “before March 12, 1996.”  22 U.S.C. § 6082(a)(4)(B).  The 13 descendants of the 

deceased Rosell Siblings (the “Descendant Plaintiffs”) allegedly acquired their respective claims 

to the confiscated property after the death of the deceased Rosell Siblings, which occurred after 

1996.  By the plain wording of the Act, the Descendant Plaintiffs cannot maintain a Helms-Burton 

claim, and for this independent reason, their claims should be dismissed. 

FACTUAL BACKGROUND 

A. Confiscation of the Rosell Siblings’ Property and Assets 

The Rosell Siblings allegedly once owned various real properties and intangible assets in 

Cuba.  (Compl. ¶¶ 4, 80–86.)  Plaintiffs allege that the Rosell Siblings owned Maritima Mariel, a 
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Cuban corporation that was granted a 70-year concession to develop docks, warehouses, and port 

facilities on Mariel Bay by the Cuban Government.  (Id. ¶¶ 4, 80–82.)  The Concession Decree 

was allegedly reported in the Cuban Official Gazette in 1955.  (Id. ¶ 81.)  Accepting, for purposes 

of this motion, the translated terms of the alleged Concession Decree quoted in the Complaint, the 

alleged concession rights to the future development of the Bay of Mariel were not exclusive to the 

rights of others, including the Cuban Government.  (Id. (“‘Maritima Mariel, SA’ is hereby granted 

the concession . . . without prejudice to the rights acquired by third persons or entities under 

previous concessions still in force . . . .”).)   

The concession rights were also contingent on several preconditions, none of which 

Plaintiffs allege was met prior to the alleged confiscation. (Composite Exhibit A).1 Specifically, 

Maritima Mariel’s concession rights were, among other preconditions, contingent upon: (1) work 

on the various construction projects commencing within 18 months of the concession’s publication 

in the Cuban Official Gazette; (2) the completion of the construction projects within four years of 

commencing; and (3) on Maritima Mariel not abandoning the provision of services for a period 

greater than 2 years excluding war or force majeure events. (Composite Exhibit A). 

The Rosell Siblings also allegedly owned Compañia Azucarera Mariel S.A. and “several 

other companies” that are unidentified in the Complaint (id. ¶ 84), approximately 11,000 acres of 

 
1  A true and correct copy of the concession and a certified translation are attached hereto as 

Composite Exhibit A. In ruling on this motion to dismiss the Court may consider these documents 

because “they are: (1) attached to the motion; (2) referenced in the complaint; and (3) central to 

the plaintiff[s’] claims.” Martin v. Dep't of Child. & Fam. Servs., 500 F.Supp.3d 527 (E.D. La. 

Nov. 13, 2020) (“In deciding a Rule 12(b)(6) motion to dismiss, a court is generally prohibited 

from considering information outside the pleadings, but may consider documents outside of the 

complaint when they are: (1) attached to the motion; (2) referenced in the complaint; and (3) central 

to the plaintiff's claims. The Court can also take judicial notice of matters that are of public record, 

including pleadings that have been filed in a federal or state court.”) (citing Albright v. Oliver, 510 

U.S. 266, 271 (1994); Hernandez ex rel. Hernandez v. Texas Dept. of Protective & Regulatory 

Servs., 380 F.3d 872, 879-80 (5th Cir. 2004)) 
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land near Mariel Bay (id. ¶ 85), and unidentified “roads, railways, buildings, and utilities” (id).  

The Complaint defines “all of [the Rosell Siblings’] ‘property and rights, whatever their nature,’ 

including but not limited to” the property identified above, as the “Confiscated Property.”  (Id. ¶ 4 

(emphasis added).) 

Plaintiffs allege that in 1960 the Castro regime confiscated these various companies and 

their properties and assets.  (Id. ¶¶ 4, 87–88.)  In September of 1960, “[t]he story of the 

confiscation” was reported by a Cuban newspaper, and the Cuban Gazette published that the Cuban 

Government confiscated “all of the property and rights” of the Rosell Siblings.  (Id. ¶¶ 88, 91.)  

Plaintiffs also allege that “stories” appeared on a Cuban television and radio program in 2019 

stating that the “Mariel Special Development Zone”—a “special economic zone” created by the 

Cuban Government and referred to in the Complaint as “ZEDM”—was built on land where the 

Blanco-Rosell family along with two other families “owned sugar and hemp processing plants.”  

(Id. ¶¶ 92, 95.)  Fundamentally, the document purportedly memorializing the confiscation 

(Resolution No. 436, the “Confiscation Order”) does not indicate that the Cuban Government 

confiscated any concession rights.2 

The Rosell Siblings left Cuba and became U.S. citizens some time before March 12, 1996.  

(Id. ¶ 5.)  Ms. Fernandez alleges that she maintains her claim to the Confiscated Property.  (Id. ¶ 

9.)  The other Rosell Siblings each died after March 12, 1996.  (Id. ¶ 10 (Alfredo Blanco Rosell - 

December 10, 2006), ¶ 11 (Byron Blanco Rosell - February 25, 2001), ¶ 12 (Enrique Blanco Rosell 

- November 27, 2014), ¶ 13 (Florentino Blanco Rosell - March 18, 2005).  Neither the Estate 

 
2  A true and correct copy of the Confiscation Order and a certified translation are attached 

hereto as Composite Exhibit B. In ruling on this motion to dismiss the Court may consider these 

documents because “they are: (1) attached to the motion; (2) referenced in the complaint; and (3) 

central to the plaintiff[s’] claims.” Martin, 500 F.Supp.3d 527. 
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Plaintiffs nor the Descendant Plaintiffs acquired claims to the Confiscated Property before March 

12, 1996, which is required to state a claim for Helms-Burton relief. 

B. Alleged “Trafficking” by Non-Party ZEDM 

On an unidentified date, the Cuban Government created the “Zona Especial de Desarollo 

Mariel (‘ZEDM’)” a “special economic zone” at Mariel Bay.  (Id. ¶ 95.)  Starting in 2009, the 

Cuban Government rebuilt the Port of Mariel and constructed a container terminal in the ZEDM.  

(Id. ¶ 98.)  Plaintiffs allege that the “container terminal subsumes the 70-year Concession rights.”  

(Id. ¶ 99.)  Also, the ZEDM operated a “logistics zone” where the Rosell Siblings once owned 

land.  (Id. ¶ 100.)  Plaintiffs claim that Maersk “is trafficking” in the Confiscated Property by 

benefitting from “the trafficking of the ZEDM in Plaintiffs’ Confiscated Property.”  (Id. ¶ 129.)   

C. Alleged “Trafficking” By Maersk 

According to the Complaint, on four occasions during 2020, Maersk purportedly operated 

or directed a container ship from New Orleans, Louisiana to the Port of Mariel in Cuba.  (Id. ¶¶ 

32, 108–110.)  Plaintiffs also allege that Maersk operated or directed other container ships from 

non-U.S. ports to the Port of Mariel.  (Id. ¶¶ 105-107.)  Plaintiffs allege that “[w]hen at the Port of 

Mariel, the [container ships] call at and/or otherwise use, benefit, and profit from the container 

terminal in the ZEDM . . . .”  (Id. ¶ 104.)  Plaintiffs do not allege that the container terminal was 

confiscated by the Cuban Government, that Maersk knew that the container terminal was 

confiscated property, or that Maersk intended to use or benefit from the container terminal.  There 

are no factual allegations about Maersk trafficking in the Confiscated Property, which does not 

include the container terminal.  Indeed, the Complaint does not allege that Maersk trafficked in 

any of the various roads, railways, buildings, and utilities, the 11,000 acres of land, the 70-year 

concession, or any other property of the unidentified corporations included in the definition of 

“Confiscated Property.” 
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LAW AND ARGUMENT 

A. Plaintiffs Lack Article III Standing Because They Have Not  

Suffered an Injury in Fact.  

To plead Article III standing, a plaintiff “must ‘clearly . . . allege facts demonstrating’” (1) 

an actual, concrete, and imminent “injury in fact” that is (2) “fairly traceable to the challenged 

conduct of the defendant” and (3) “likely to be redressed by a favorable judicial decision.”  Spokeo, 

Inc. v. Robins, 136 S. Ct. 1540, 1547–48 (2016) (citations omitted).  The alleged injury must 

amount to “an invasion of a legally protected interest which is (a) concrete and particularized, and 

(b) ‘actual or imminent, not conjectural or hypothetical’.”  Lujan v. Defs. of Wildlife, 504 U.S. 555, 

560 (1992) (citations omitted).  And a plaintiff cannot assert an “injury that results from the 

independent action of some third party not before the court.”  Simon v. Eastern Ky. Welfare Rights 

Org., 426 U.S. 26, 41–42 (1976).  Here, Plaintiffs have not alleged an invasion of a legally 

protected interest or any injury fairly traceable to Maersk.   

As an initial matter, Article III standing is not established by the mere fact that Helms-

Burton gives Plaintiffs a right to sue persons who traffic in confiscated property.  See Spokeo, Inc., 

136 S. Ct. at 1549 (“Congress’ role in identifying and elevating intangible harms does not mean 

that a plaintiff automatically satisfies the injury-in-fact requirement whenever a statute grants a 

person a statutory right and purports to authorize that person to sue to vindicate that right.”); see 

also Glen v. Am. Airlines, Inc. No. 4:20-CV-482-A, 2020 WL 4464665, at *2–3 (N.D. Tex. Aug. 

3, 2020) (dismissing plaintiff’s Helms-Burton claim based on his failure to establish Article III 

standing).  “Congress cannot erase Article III’s standing requirement by statutorily granting the 

right to sue to a plaintiff who would not otherwise have standing.”  Raines v. Byrd, 521 U.S. 811, 

820 n.3 (1997); see also Spokeo, Inc., 136 S. Ct. at 1547–48; Summers v. Earth Island Inst., 555 

U.S. 488, 497 (2009) (“[T]he requirement of injury in fact is a hard floor of Article III jurisdiction 
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that cannot be removed by statute.”).  Plaintiffs, therefore, bear the burden of establishing that they 

have Article III standing based on an actual injury in fact that is fairly traceable to Maersk.  

Plaintiffs fail to meet this burden, which requires dismissal. 

Plaintiffs primarily allege that in 1960, the Cuban government seized the Confiscated 

Property from the Blanco Rosell Siblings without compensation.  (Compl. ¶¶ 2–5, 88, 93.)  

Plaintiffs further allege that the Cuban Government created ZEDM, built a container terminal 

allegedly incorporating the Confiscated Property, and subsuming their concession rights, and that, 

as a result, ZEDM traffics in the Confiscated Property.  (Id. ¶¶ 95–103.)  Any injury from the 

alleged confiscation; creation, management, or control of the ZEDM, or the building of the Port of 

Mariel or its container terminal, is traceable only to the Cuban Government.  Plaintiffs have no 

standing to sue Maersk, or anyone else, for an “injury that results from the independent action of 

[the Cuban Government which is] not before the court.”  Simon, 426 U.S. at 41–42.   

Plaintiffs do not allege that they own claims to the Port of Mariel or its container terminal, 

as required by Helms-Burton.  Indeed, neither the port nor the terminal is part of the Confiscated 

Property—even as defined in the Complaint.  (Compl. ¶ 4).  Plaintiffs also fail to allege, because 

they cannot, that they had a right to use or benefit from either.  This case is thus distinguishable 

from other Helms-Burton cases where the allegations were sufficient to allege Article III standing.  

For example, in Havana Docks, the plaintiff had a certified claim to “waterfront real property in 

the Port of Havana, Cuba, identified as the Havana Cruise Port Terminal[,]” which the plaintiff 

“owned, possessed, managed , and used . . . from 1917 until the Cuban Government confiscated it 

in 1960.”  Havana Docks Corp. v. MSC Cruises SA Co., 484 F. Supp. 3d 1177, 1187 (S.D. Fla. 

2020).  The complaint alleged that the defendant cruise line “use[d] the [Havana Cruise Port 

Terminal] by regularly embarking and disembarking their passengers on the [Havana Cruise Port 

Case 2:21-cv-00339-ILRL-DPC   Document 26-1   Filed 07/06/21   Page 9 of 25



 

8 

Terminal].  Id.  The court held standing existed because plaintiff was not receiving “the benefit of 

its interest in the [Havana Cruise Port Terminal] . . . .” Id. at 1992.  By contrast, Plaintiffs have not 

suffered a “real” injury because they do not have a claim, certified or otherwise, to the Port of 

Mariel, its container terminal, or to any benefit arising from them.   

Plaintiffs also allege that Maersk “did not seek nor obtain Plaintiffs’ authorization to traffic 

in the Confiscated Property . . . .”  (Compl. ¶ 141.)  But this alleged injury is insufficient to establish 

Article III standing to sue anyone other than the Cuban Government.  As the Eleventh Circuit held 

in Glen v. Club Mediterranee, S.A, the confiscation of property by the Cuban Government 

extinguished any private ownership interests anyone may have had in the property.  See 450 F.3d 

1251, 1255 (11th Cir. 2006) (rejecting plaintiff’s argument that “the expropriations committed by 

the Cuban government failed to extinguish the ownership rights of those who owned the properties 

prior to the takings”); accord Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398, 414–15 (1964) 

(determining that confiscation by Cuba “constituted an effective taking of the sugar, vesting in 

Cuba [the] property right in it”); Havana Docks Corp. v. MSC Cruises SA Co., No. 19-cv-23588, 

2020 WL 59637, at *4 (S.D. Fla. Jan. 6, 2020) (“[T]he Cuban Government’s confiscation 

extinguished Plaintiff's property rights.”). 

Plaintiffs have no separate “legally protected interest” in ongoing activities on the 

Confiscated Property.  See Lujan, 504 U.S. at 560.  Because they have no ownership interest in the 

Confiscated Property, Plaintiffs cannot, for example, sue someone for trespassing on the premises.  

See Glen, 365 F. Supp. 2d at 1270.  Plaintiffs “may own a claim for compensation under U.S. law, 

but they do not own the [Confiscated Property] itself.”  Glen v. Club Mediterranee, S.A., 365 F. 

Supp. 2d 1263, 1270 (S.D. Fla. 2005).  Thus, even if the Port of Mariel and its container terminal 

were part of the Confiscated Property (they are not), Maersk was not required to seek Plaintiffs’ 
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authorization before directing container ships to call at the Port because Plaintiffs hold no legally 

protected interest in the ongoing activities on the Confiscated Property.  See id.; see also Lujan, 

504 U.S. at 560.  

Furthermore, even if Plaintiffs could establish a right to receive compensation from 

Maersk’s alleged trafficking in the Port of Mariel and its container terminal, this injury would still 

not be fairly traceable to Maersk.  Maersk does not own, operate, or use any of the Confiscated 

Property.  And the lack of compensation that Plaintiffs claims to have suffered is traceable only to 

Cuba’s retention of any revenue generated on the Confiscated Property, not to Maersk.  Thus, any 

alleged injury to Plaintiff resulting from the loss of monetary benefits from ongoing activities on 

the Confiscated Property—to the extent it exists at all—can only exist as a part of the injury 

resulting from Cuba’s alleged confiscation, not as an independent injury.  See Bassett Furniture 

Indus. of N. Carolina, Inc. v. NVF Co., 576 F.2d 1084, 1088 (5th Cir. 1978) (“Generally, unless 

lost profits are capable of definite ascertainment, and are traceable directly to the acts of the 

defendant, they are not recoverable.”). 

As such, even if Plaintiffs had an interest in the ongoing activity at the Port of Mariel—

which they do not and, importantly, never did—any plausible injury suffered by Plaintiffs could 

not be fairly traced to Maersk’s alleged conduct and, therefore, Plaintiffs fail to meet their burden 

under Article III, which warrants dismissal. 

B. Plaintiffs Fail to Plausibly Allege That Maersk Trafficked  

in the “Confiscated Property.”  

To survive a motion to dismiss, a complaint must contain sufficient well-pleaded facts to 

allow the court to infer that Plaintiffs’ right to relief is plausible. Ashcroft v. Iqbal, 556 U.S. 662, 

678 (2009).  Rule 8 requires that Plaintiffs do more than just plead legal conclusions or recitations 

of the elements of a cause of action.  Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007).  The 
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facts pleaded must suggest liability; allegations that are merely consistent with unlawful conduct 

are insufficient.  Id. at 566–69.  “Determining whether a complaint states a plausible claim for 

relief ... [is] a context-specific task that requires the reviewing court to draw on its judicial 

experience and common sense.”  Iqbal, 556 U.S. at 679.  To state a claim under Helms-Burton, 

Plaintiffs must plead that (1) in the case of property confiscated before March 12, 1996, such as 

the one at issue here, they acquired ownership of a claim to the Confiscated Property before March 

12, 1996; and (2) that Maersk trafficked in the Confiscated Property on or after January 1, 1959.  

See 22 U.S.C. § 6082(a)(1)(A). 

Under Helms-Burton, “any person that . . . traffics in property which was confiscated by 

the Cuban Government on or after January 1, 1959, shall be liable to any United States national 

who owns the claim to such property.”  22 U.S.C. § 6082(a)(1)(A) (emphasis added).  Taking this 

liability language together with the statutory definition of “confiscated,” courts have articulated 

this comprehensive statement of liability under Helms-Burton: 

any person that . . . traffics in, any property . . . whether real, personal, or mixed, 

and any present, future, or contingent right, security, or other interest therein, 

including any leasehold interest, [] which was confiscated by the Cuban 

Government . . . through the nationalization, expropriation, or other seizure by the 

Cuban Government of ownership or control of property . . . without the property 

having been returned or adequate and effective compensation provided,[] shall be 

liable to any United States national who owns the claim to such property for money 

damages . . . .  

Havana Docks Corp. v. MSC Cruises SA Co., 455 F. Supp. 3d 1355, 1372 (S.D. Fla. 2020) (internal 

quotations and citations omitted).3  Courts have further explained that, “‘such property’ in the 

phrase ‘the claim to such property’” refers to “property which was confiscated by the Cuban 

 
3  Havana Docks Corp. v. Royal Caribbean Cruises, Ltd., No. 19-CV-23590, 2020 WL 

1905219, at *11 (S.D. Fla. Apr. 17, 2020) (same), certificate of appealability denied, No. 19-CV-

23590, 2020 WL 3489372 (S.D. Fla. June 26, 2020); Havana Docks Corp. v. Norwegian Cruise 

Line Holdings, Ltd., 454 F. Supp. 3d 1259, 1277 (S.D. Fla. 2020), certificate of appealability 

denied, No. 19-CV-23591, 2020 WL 3433147 (S.D. Fla. June 23, 2020) (same). 
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Government.”  Id. (quoting Merriam-Webster Dictionary, https://www.merriam-

webster.com/dictionary/such (last visited Mar. 29, 2020) (defining the adjective “such” as “of the 

character, quality, or extent previously indicated or implied”)); see also Glen v. Club Mediterranee 

S.A., 365 F. Supp. 2d 1263, 1269 (S.D. Fla. 2005) (“Title III permits any U.S. national ‘who owns 

a claim to such [confiscated] property for money damages’ to sue those who traffic in such 

property.” (alteration in original; emphasis added and citation omitted)), aff’d, 450 F.3d 1251 (11th 

Cir. 2006).  Stated otherwise, to state a Helms-Burton claim, Plaintiffs must allege facts that the 

property defendant allegedly trafficked in was the property confiscated by the Cuban Government 

and to which Plaintiffs own the claim.4  

 That the “trafficking” activity must involve the confiscated property for which the 

Plaintiffs own a claim is not only clear from the text of the statute but also furthers the purpose of 

the Helms-Burton Act.  Congress specifically intended to and did limit liability under Helms-

Burton to commercial activity involving the confiscated property.  See H.R. REP. NO. 1645-02, at 

1660 (1996), 1996 WL 90487 (“Conference Report”) (Referencing the private right of action under 

Helms-Burton, the Conference Report states that “[t]he purpose of this civil remedy is, in part, to 

discourage persons and companies from engaging in commercial transactions involving 

confiscated property.”).5  Consistent with Helms-Burton’s purpose, “actions brought pursuant to 

 
4  The Helms-Burton Act refers to the property interest that former owners of confiscated 

property now have as ownership of a “claim to such property.”  Havana Docks Corp. v. Carnival 

Corp., No. 19-CV-21724, 2020 WL 5517590, at *8 n.6 (S.D. Fla. Sept. 14, 2020) (quoting Glen, 

450 F.3d at 1255). 
5  “The report of a conference committee is important to a determination of congressional 

intent, and ‘[b]ecause the conference report represents the final statement of terms agreed to by 

both houses, next to the statute itself it is the most persuasive evidence of Congressional intent.’”  

In re Timbers of Inwood Forest Assocs., Ltd., 793 F.2d 1380, 1399 n.33 (5th Cir. 1986), on 

reh'g, 808 F.2d 363 (5th Cir. 1987) (quoting Demby v. Schweiker, 671 F.2d 507, 510 

(D.C.Cir.1981) (opinion of MacKinnon, J.)) (emphasis in original) (internal citations omitted). See 

also United States v. Bird, 124 F.3d 667, 678–79 (5th Cir. 1997); League of United Latin Am. 
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[Title III] would be actions brought ʻon a claim to the confiscated property’ against traffickers in 

the property.”  Havana Docks Corp. v. Norwegian Cruise Line Holdings, Ltd., 484 F. Supp. 3d 

1215, 1229, n.5 (S.D. Fla. 2020) (quoting Glen, 450 F.3d at 1255).6 

Plaintiffs’ Complaint does not allege that Maersk trafficked in property confiscated by the 

Cuban Government and to which Plaintiffs own a claim.  The Confiscated Property to which 

Plaintiffs allegedly own a claim includes: (1) Maritima Mariel; (2) the non-exclusive Concession 

Decree; (3) Central San Ramón and Compañia Azucarera Mariel S.A.; (4) approximately 11,000 

acres of land near Mariel Bay; and (5) unidentified roads, railways, buildings, and utilities.  

(Compl. ¶ 4.)   Plaintiffs do not allege facts to support a plausible inference that Maersk trafficked 

in those properties. 

First, allegedly operating ships in transit to the newly-constructed Port of Mariel does not 

constitute “trafficking” in the Confiscated Property.  There are no allegations that the Plaintiffs 

had claim to the newly-constructed Port of Mariel, which Plaintiffs allege was constructed in 2009, 

or that the Cuban Government confiscated it.  Nor do Plaintiffs allege—because they cannot—that 

they own a claim to the Port of Mariel.  Additionally, any rights granted upon Maritima Mariel by 

the concession were explicitly contingent on the company satisfying certain preconditions. 

(Composite Exhibit A). Plaintiffs, however, fail to make any allegations that Maritima Mariel 

satisfied those certain preconditions and thereby held concession rights at the time of the alleged 

confiscation.  Assuming it did, Plaintiffs do not allege that Maersk should have known of those 

 

Citizens, Council No. 4434 v. Clements, 986 F.2d 728, 741 n.3 (5th Cir.), on reh'g, 999 F.2d 831 

(5th Cir. 1993) (citing Thornburg v. Gingles, 478 U.S. 30, 43–46 (1986)). 
6  Havana Docks Corp. v. Carnival Corp., 2020 WL 5517590, at *8, n.6 (same); Havana 

Docks Corp. v. MSC Cruises SA Co., 484 F. Supp. 3d 1177, 1193, n.5 (S.D. Fla. 2020) (same). 
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concession rights. Thus, the Concession Decree does not make “evident” that the Cuban 

Government confiscated any concession rights from the Rosell Siblings. 

There are no facts that Maersk used, benefited from, or otherwise trafficked in the various 

companies that were owned by the Rosell Siblings, the concession, the 11,000 acres of land near 

Mariel Bay, or the unidentified roads, railways, buildings, and utilities.  These are the properties 

Plaintiffs allege the Cuban Government confiscated and to which Plaintiffs allegedly own a claim.  

Therefore, to state a claim for relief, these are “such propert[ies]” that Plaintiffs must allege Maersk 

trafficked in.  There are no allegations that Maersk “acquire[d] or holds an interest in” any of these 

properties.  See 22 U.S.C. § 6023(13)(A)(i).  Nor are there allegations that Maersk “engage[d] in 

commercial activity using or otherwise benefiting from” these properties.  (Id. § 6023(13)(A)(ii).)   

Accordingly, the Complaint does not allege any facts to show that Maersk “trafficked” in the 

Confiscated Property, which it must to state a Helms-Burton claim.     

Second, unable to allege trafficking in the Confiscated Property, the Complaint attempts to 

allege that Maersk trafficked in a “container terminal” constructed decades after the Cuban 

Government confiscated the property in 1960.  (Compl. ¶ 99.)  Plaintiffs claim that the construction 

of the container terminal by non-parties “subsumes” Plaintiffs’ concession rights.  (Id. ¶¶ 98-99.)  

The newly-constructed container terminal, however, is not alleged to be part of the Confiscated 

Property or to have been confiscated by the Cuban Government.  Nor do Plaintiffs allege that they 

have a claim to the container terminal.  Therefore, the container terminal is not property to which 

Plaintiffs’ own a claim that could provide a basis for their Helms-Burton claims.   

Even if the Cuban Government had confiscated and Plaintiffs held a claim to the container 

terminal, there are no facts to support a plausible inference that Maersk trafficked in the container 

terminal or that Plaintiffs would have been entitled to any of the benefits arising from Maersk’s 
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alleged conduct.  The conclusory allegation that the [v]essels call at and/or otherwise use, benefit, 

and profit from the container terminal in the ZEDM . . .”  (id. ¶ 104) merely tracks the statutory 

definition of “trafficking,” 22 U.S.C. § 6091(b)(2)(A)(ii).  See Twombly, 550 U.S. at 545 (“a 

formulaic recitation of a cause of action’s elements will not do”); Iqbal, 556 U.S. at 678 (Rule 8 

requires more than “naked assertion[s] devoid of further factual enhancement.”) (internal 

quotations omitted).7  Moreover, there are no allegations that Maersk knew or had reason to know 

that the container terminal was confiscated property (it was not), or that Maersk intended to use or 

benefit from the container terminal.  (See infra § III.D.) 

Lastly, the “Confiscated Property” consists of properties as to which the Plaintiffs do not 

even attempt to allege trafficking.  (Compl. ¶ 4.)  The Confiscated Property includes various Cuban 

corporations and their assets, such as unidentified “roads, railways, buildings, and utilities” and 

“approximately 11,000 acres” of lands near Mariel Bay.  (Id.; see also id. ¶¶ 80–86.)  These are 

separate and individual properties.  Absent from the Complaint are any factual allegations that 

Maersk trafficked in any of these properties or assets.  It would lead to absurd results if alleging 

that a defendant trafficked in one property (e.g., a concession right) made defendant liable for 

trafficking in all confiscated properties to which a plaintiff purportedly owns a claim.  In re 

Chapman, 166 U.S. 661, 667 (1897) (“[N]othing is better settled than that statutes should receive 

a sensible construction, such as will effectuate the legislative intention, and, if possible, so as to 

avoid an unjust or an absurd conclusion.”); see also Johnson v. United States, 529 U.S. 694, 707 

n.9 (2000).  Applying that logic, had Plaintiffs alleged that Maersk trafficked only in one 

confiscated “road” then Maersk would be liable for the entirety of the “Confiscated Property” 

 
7  The balance of the allegations of “trafficking activity” are also entirely conclusory and 

recite the elements of a Title III cause of action.  (Compl. ¶¶ 104–105, 109–10128–32.) 
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regardless of whether Defendants actually trafficked in anything other than one “road.”8  By failing 

to make a single factual allegation that Maersk trafficked in the Confiscated Property, Plaintiffs 

have failed to “nudge[] their claims across the line from conceivable to plausible.”  Twombly, 550 

U.S. at 570.  Accordingly, Plaintiffs’ Helms-Burton claims should be dismissed because Plaintiffs 

have failed to plead factual allegations to support the basic elements of a Helms-Burton cause of 

action. 

C. Plaintiffs’ Conclusory Allegations of “Trafficking” by the ZEDM 

Does Not Serve as a Basis for a Claim Against Maersk.  

Plaintiffs attempt to establish Maersk’s Helms-Burton liability through the acts of a 

supposed non-party trafficker:  ZEDM—“a special economic zone”—and Maersk Corporation—

the parent company of Maersk.  (Compl. ¶ 95.)  Plaintiffs’ non-party trafficking theory fails 

because the Complaint contains no facts showing that Maersk trafficked through the acts of a non-

party. 

Plaintiffs allege in conclusory fashion that non-party ZEDM “is trafficking” in the 

Confiscated Property and merely copies the statutory definition of “trafficking” into the pleading.  

(Id. ¶ 102.)  The Complaint does not allege that ZEDM engaged in any activity relating to Mariel 

Bay (apart from operating a “logistics zone” (id. ¶ 100)), much less any that could constitute 

trafficking under Helms-Burton.   

 
8  In Havana Docks Corp. v. MSC Cruises SA Co., where plaintiff had a certified claim to 

confiscated property “delineat[ing] the various property interests,” this Court held that allegations 

that defendant trafficked in some of the confiscated property was “sufficient to give the defendant 

fair notice of what the … claim is and the grounds upon which it rests.”  484 F. Supp. 3d at 1204 

(internal quotation omitted).  Here, in contrast, Plaintiffs do not hold a certified claim and the 

Complaint does not delineate all the specific property interests that constitute the “Confiscated 

Property.”  Worse, as the Confiscated Property is defined such that it could consist of any 

conceivable piece of property (see Compl. ¶ 4 (defining confiscated property as “including but not 

limited to . . .”)), it falls woefully short of providing Maersk “fair notice.” 
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Moreover, the Complaint does not allege any facts to establish Maersk’s scienter with 

respect to any supposed trafficking activity by a third party.  The reasons that Plaintiffs fail to 

allege that Maersk itself “knowingly and intentionally” trafficked (see infra § III.D.) apply equally 

to any alleged trafficking by a non-party.  There is an additional missing link as to alleged 

trafficking by or through acts of a non-party:  Plaintiffs must, but do not, allege facts to show that 

Maersk knew that the non-party trafficked in confiscated property and Maersk intended to benefit 

from that activity.  The Complaint, however, contains no allegations concerning what Maersk 

knew or intended with respect to any non-party activity and particularly with respect trafficking 

by a non-party in the property confiscated by Cuba.  For this reason, Plaintiffs fail to state a claim 

under Helms-Burton. 

D. Plaintiffs Fail to Plausibly Allege That Maersk “Knowingly and 

Intentionally” Trafficked in the Confiscated Property.  

The Helms-Burton Act imposes liability only on a person who knowingly and intentionally 

“traffics in property which was confiscated by the Cuban Government.”  22 U.S.C. § 

6082(a)(1)(A).  “Traffics” is defined to require that the person acted “knowingly and 

intentionally.”  22 U.S.C. § 6023(13)(A).9  As Congress explained, “the only companies that will 

run afoul of [Helms-Burton] are those that are knowingly and intentionally trafficking in the stolen 

property of U.S. citizens.”  Gonzalez, 2020 WL 1169125, at *2 (quoting 142 Cong. Rec. H1724-

04, at H1737 (Mar. 6, 1996)).  Like other elements, “knowledge, intent, and other conditions of a 

person’s mind” are “subject to the plausibility pleading standard” of Twombly and Iqbal.  See 

United States v. Bollinger Shipyards, Inc., 775 F.3d 255, 260 (5th Cir. 2014).10 

 
9  The Act defines “knowingly” as “with knowledge or having reason to know.”  22 U.S.C. 

§ 6023(9). 
10  Courts in this district dismiss claims for failure to allege facts establishing the requisite 

knowledge and/or intent elements.  See, e.g., Alaska Elec. Pension Fund v. Asar, 768 F. App'x 
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Fatal to Plaintiffs’ claim here, the Complaint does not contain factual allegations that allow 

a plausible inference that Maersk “knowingly and intentionally” trafficked in confiscated property.  

There are no facts supporting the inference that Maersk knew or had reason to know that Plaintiffs’ 

property had been confiscated; no facts supporting the inference that Maersk knew or had reason 

to know that it used confiscated property; and no facts supporting the inference that Maersk 

intended to traffic in confiscated property.  See Glen v. Am. Airlines, Inc., 2020 WL 4464665, at 

*6 (“To commit trafficking under the Act, a person must know that the property was confiscated 

by the Cuban government and intend that such property be the subject of their commercial 

behavior.”); Gonzalez, 2020 WL 1169125, at *2 (dismissing complaint because allegations do not 

support inference that “Defendants knew the property was confiscated by the Cuban government 

. . . .”). 

A critical distinction here from other Helms-Burton cases is that Plaintiffs do not own a 

certified claim to the Confiscated Property.  See Havana Docks Corp. v. MSC Cruises SA Co., 455 

F. Supp. 3d at 1368 (“obtaining a claim certified by the FCSC allows the victim of such a 

confiscation to . . . put other actors on notice of the victim’s outstanding right to compensation 

based on the now-extinguished property interest taken.”) (emphasis added).11  A certified claim is 

not a prerequisite to bringing a Helms-Burton claim; but, having a certified claim supports the 

scienter requirement because the certification specifically delineates the claimant’s property 

 

175, 189 (5th Cir. 2019) (affirming district court’s dismissal of complaint for failure to sufficiently 

allege scienter requirements); Alaska Elec. Pension Fund v. Flotek Indus., Inc., 915 F.3d 975, 986 

(5th Cir. 2019) (same); Firefighters Pension & Relief Fund of the City of New Orleans v. Bulmahn, 

147 F. Supp. 3d 493, 520 (E.D. La. 2015) (dismissing claim for plaintiffs’ failure to plead sufficient 

facts establishing defendants’ knowing or reckless misbehavior). 

 
11  Havana Docks Corp. v. Royal Caribbean Cruises, Ltd., 2020 WL 1905219, at *7 (same); 

Havana Docks Corp. v. Norwegian Cruise Line Holdings, Ltd., 454 F. Supp. 3d at 1273 (same). 
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interests. In Havana Docks, the plaintiff’s certified claim identified all property interests 

confiscated by the Cuban Government to which the plaintiff held a claim.  Havana Docks Corp. 

v. Norwegian Cruise Line Holdings, Ltd., 454 F. Supp. 3d 1259, 1273 (S.D. Fla. 2020).  Because 

they do not have a certified claim, Plaintiffs resort to arguments that Maersk should have known 

the property that was confiscated from the Concession Decree, the Confiscation Order, and certain 

Cuban publications.  Plaintiffs’ arguments fail for several reasons.  

First, even assuming Maersk knew of the Confiscation Order (which Plaintiffs do not 

allege), it does not identify any confiscated property that is the subject of Plaintiffs’ trafficking 

claims.  (See generally, Composite Exhibit B.)  Rather, the Confiscation Order states that, with 

certain exceptions, the Cuban Government confiscates the property and assets of the Rosell 

Siblings and their companies, including Maritima Mariel.  Id.  It does not state that the Cuban 

Government confiscated any concession rights, and it certainly does not state that the Cuban 

Government confiscated the Port of Mariel or the container terminal, which had not yet been built 

at the time of the confiscation.   

Second, the Confiscation Order could not have put Maersk on notice that the Cuban 

Government confiscated any concession rights because, as discussed in supra in § II.B., Maritima 

Mariel’s concession rights were contingent on the company satisfying certain preconditions.  There 

are no allegations that Maritima Mariel satisfied any preconditions and thereby held concession 

rights at the time of confiscation. 

Third, the concession rights to plan, study, execute, maintain, or exploit a public dock or 

warehouse in Mariel Bay were non-exclusive, as discussed in § II.B.  As such, Maersk could not 

have known that calling at the Port of Mariel amounted to using the concession rights (it plainly 
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did not).  And there certainly are no factual allegations that Maersk intended to use or benefit from 

the concession rights. 

Fourth, Plaintiffs’ conclusory allegations regarding publications in Cuba do not support a 

plausible inference that Maersk knew or should have known that the property was confiscated by 

the Cuban Government in 1960 or that it used or benefited from confiscated property by allegedly 

operating ships to the Port of Mariel.  As an initial matter, Plaintiffs do not allege that the article 

from 1960 in the Cuban Revolucion newspaper and a statement in 2019 on Radio Marti and TV 

Marti in Cuba even mentions the property that was confiscated by the Cuban Government.  (See 

Compl. ¶¶ 78–79 (identifying interest in the “Mariel Special Development Zone” generally).)  As 

such, they could not have provided Maersk (or anyone else) notice that any particular property had 

been confiscated.  The publication in the Cuban Gazette from 1960 allegedly references 

confiscation of a concession right but nothing more, such as whether it applies to all of Mariel Bay 

or whether the right is an exclusive one, which it is not.  (Id. ¶¶ 87–89.)12  Furthermore, Plaintiffs 

do not allege that Maersk was aware that the publications existed, much less that Maersk reviewed 

them. 

Finally, Plaintiffs’ suggestion that the Court can infer knowledge and intent, from a demand 

letter Plaintiffs allegedly sent Maersk less than three months before filing suit, is without merit.  

(Compl. ¶¶ 116–117.)  The Complaint does not attach the demand letter or provide any details 

regarding the letter’s contents.  Indeed, the entire allegation regarding the demand letter is reduced 

to just three sentences: 

On September 18, 2020, Plaintiffs, through counsel, sent Defendants Maersk and 

Maersk A/S a letter pursuant to 22 U.S.C. § 6082(a)(3)(D) (“Notice Letter”) 

notifying them that they were trafficking in confiscated property as defined in Title 

 
12  Indeed, Plaintiffs allege that two families that are non-parties owned some of the property 

that was confiscated by the Cuban Government on which the MSDZ was built.  (Compl. ¶ 92.) 
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III, the claims to which are owned by Plaintiffs, without the authorization of 

Plaintiffs. The Notice Letter was delivered to Maersk and Maersk A/S by FedEx on 

September 21, 2020. The Notice Letter was delivered to Maersk and Maersk A/S 

by U.S. Postal Service Registered Mail on October 16, 2020. 

 

(Id. at ¶ 116.)  Without any allegations regarding the letter’s specific content, it cannot provide a 

plausible basis to infer that Maersk “knowingly and intentionally” trafficked in the Confiscated 

Property.  Plaintiffs do not allege, for example, that the letter included any documentation 

reflecting that the Rosell Siblings owned any property in Cuba or that the Cuban Government 

confiscated any such property.  Sending a generic demand letter shortly before filing suit is no 

substitute for satisfying Helms-Burton’s scienter requirement.  For this reason, Plaintiffs fail to 

state a claim under Helms-Burton.  

E. The Descendant Plaintiffs Do Not Have an Actionable Ownership Interest. 

The plain language of Helms-Burton requires that to bring a claim under Title III, the 

plaintiff must have acquired ownership of a claim to the confiscated property before March 12, 

1996.  Helms-Burton states: “In the case of property confiscated before March 12, 1996, a United 

States national may not bring an action under this section on a claim to the confiscated property 

unless such national acquires ownership of the claim before March 12, 1996.”  22 U.S.C. § 

6082(a)(4)(B).  Applying this clear threshold requirement, Helms-Burton claims brought by 

individuals who did not allege that they inherited or otherwise acquired their claims to confiscated 

property before March 12, 1996 are dismissed.  See, e.g., Gonzalez v. Amazon.com, Inc., No. 19-

23988-CIV, 2020 WL 2323032, at *2 (S.D. Fla. May 11, 2020) (“Gonzalez does not allege that he 

inherited the property before 1996 (and instead alleges that he inherited it sometime after 

November 2016), and therefore he fails to state a claim”), aff’d, 835 F. App’x 1011 (11th Cir. 

2021); Garcia-Bengochea v. Carnival Corp., No. 1:19-CV-21725-JLK, 2020 WL 4590825, at *4 
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(S.D. Fla. July 9, 2020) (same).13  In affirming dismissal of a Helms-Burton claim on these 

grounds, the Eleventh Circuit held that the “language that Congress used in this provision is clear 

and unambiguous” and “because the statute’s text is plain, we have no power to waive or extend 

[the March 12, 1996] deadline.”  Gonzalez, 835 F. App’x at 1012 (unpublished). 

The claims of the 13 Descendant Plaintiffs were acquired after March 12, 1996, if at all.  

For each individual Descendant Plaintiff, the Complaint repeats the identical allegation that he or 

she “inherited” a portion of a claim “to the extent” it “does not remain within [an] estate.”  (Id. 

¶¶14–26.)  Accordingly, if any of these Plaintiffs own a claim to the Confiscated Property, it was 

acquired sometime after the death of a Rosell Sibling, which would have been long after that 

operative date.   (Id. ¶¶ 10, 14–16 (Emma Ruth Blanco, Liana Maria Blanco, and Susannah 

Valentina Blanco inherited any claims after December 10, 2006), 11, 17–20 (Hebe Blanco 

Miyares, Lydia Blanco Bonafonte, Jacqueline M. Delgado, and Byron Diaz Blanco, Jr. inherited 

any claims after February 25, 2001), 12–13, 22 (Sergio Blanco inherited any claim after November 

27, 2014 or March 18, 2005), 13, 21, 23–26 (Magdelena Blanco Montoto, Florentino Blanco de la 

Torre, Joseph E. Bushman, Carlos Blanco de la Torre, and Guillermo Blanco de la Torre inherited 

any claims after March 18, 2005).)  As noted by the Eleventh Circuit in Gonzalez v. Amazon.com, 

Inc.:  

The language that Congress used in this provision is clear and unambiguous. A U.S. 

national whose property was confiscated before March 12, 1996, cannot recover 

damages for another person's unlawful trafficking of that property unless ‘such 

national’—i.e., the specific person bringing suit—acquired the claim to the 

property before March 12, 1996.  

 
13  As explained by Judge Scola, “Congress did not intend for those who acquired an interest 

in confiscated property after 1996 to bring Helms-Burton Act claims if their property was 

confiscated before March 12, 1996.”  Gonzalez, 2020 WL 2323032, at *2 (citing Conference 

Report at H1660, 1996 WL 90487). 
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835 F. App’x 1011, 1012 (11th Cir. 2021) (concluding that plaintiff could not recover under the 

Helms-Burton Act because he failed to allege that he acquired ownership of a claim to confiscated 

property by March 12, 1996). 

In addition, the Descendant Plaintiffs fail to adequately allege facts to show that or how 

they acquired any claim to the Confiscated Property.  The only allegation regarding their 

ownership interest in the Confiscated Property is the limited conclusory assertion that “[t]o the 

extent that [the initial interest holder]’s claim does not remain with [his or her] Estate, [Plaintiff] 

“inherited and owns a portion of that claim.”  (Id. ¶¶ 20–26.)  As such, there are no allegations that 

a property interest was devised or otherwise conveyed to any Descendant Plaintiff.  But 

Descendant Plaintiffs must allege facts, rather than legal conclusions, sufficient to state a claim to 

relief that is plausible on its face under Twombly and Iqbal.  See Matter of Connect Transp., L.L.C., 

825 F. App'x 150, 153 (5th Cir. 2020) (“‘simply pleading the legal status’ of ownership ‘does not 

alone suffice.’ The complaint must put forward ‘more than labels and conclusions’ to survive a 

motion to dismiss. It must contain ‘well-pleaded facts’ that make the allegation of ownership 

plausible.”) (citing Smit v. SXSW Holdings, Inc., 903 F.3d 522, 528 (5th Cir. 2018)).  The 

Descendant Plaintiffs fail to do so.  Because there are no alleged facts as to how these plaintiffs 

came to obtain their claims to the Confiscated Property, they fail to plead facts to state a claim 

under Helms-Burton. 
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CONCLUSION 

For the foregoing reasons, the Court should dismiss Plaintiffs’ Complaint for failure to 

state a claim upon which relief can be granted. 

 

 

DATED:  July 6, 2021   Respectfully Submitted, 

 

      MURPHY, ROGERS, SLOSS, 

         GAMBEL & TOMPKINS 

 

      /s/ Peter B. Tompkins    

      Peter B. Tompkins #17832 

      ptompkins@mrsnola.com 

      Tarryn E. Walsh #36072 

      twalsh@mrsnola.com 

      701 Poydras St., Suite 400 

      New Orleans, LA  70139 
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UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF LOUISIANA 

 

ODETTE BLANCO DE FERNANDEZ *      CIVIL ACTION NO.: 2:21-CV-00339 

NEÉ BLANCO ROSELL ET AL  * 

      *  SECTION B(2) 

VS.      *      

      *  JUDGE IVAN L.R. LEMELLE 

A.P. MOLLER-MAERSK A/S  *       

A/K/A A.P. MOLLER-MAERSK   *  MAGISTRATE JUDGE CURRAULT 

GROUP ET AL    * 

************************************* 

 

NOTICE OF SUBMISSION 

 

PLEASE TAKE NOTICE that the attached Motion to Dismiss for Failure to State a Claim 

will be submitted to the Honorable Judge Ivan L.R. Lemelle for decision on Wednesday, 

September 1, 2021, at 9:00 a.m.  

New Orleans, Louisiana, this 6th day of July, 2021. 

Respectfully Submitted, 

 

      MURPHY, ROGERS, SLOSS, 

         GAMBEL & TOMPKINS 

 

      /s/ Peter B. Tompkins    

      Peter B. Tompkins #17832 

      ptompkins@mrsnola.com 

      Tarryn E. Walsh #36072 

      twalsh@mrsnola.com 

      701 Poydras St., Suite 400 

      New Orleans, LA  70139 

Telephone: (504) 523-0400 

      Facsimile: (504) 523-5574 

Attorneys for A.P. Moller-Maersk A/S (a/k/a A.P. 

Moller-Maersk Group), Maersk A/S (a/k/a Maersk 

Line A/S), Maersk Inc., and Maersk Agency 

U.S.A., Inc. 

 
4820-8021-2721, v. 1 
 
4820-8021-2721, v. 1 
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